www.lawcommission.gov.np

Companies Act, 2063 (2006)

Date of Authentication

2063.7.7 (3 November 2006)
1. Some Nepal Act (Amendment) Act, 2064 2064(2®August 2007)

Act Number 18 of the Year 2063 (2006)

An Act made to amend and consolidate the law relaip to companies

Preamble Whereas, it is expedient to amend and consolidatelaw relating to
companies in order to bring about dynamism in tbenemic development of the
country by promoting investment in the industradie and business sectors through
economic liberalization and make the incorporatioperation and administration of

companies much easier, simpler and more transparent

Now, therefore, be it enacted by the House of Bsgmtatives in the First Year

of the issuance of the Proclamation of the HoudReagresentatives, 2063 (2006).
Chapter 1

Preliminary

1. Short title and commencement(1) This act may be called as the “Companies
Act, 2063(2006)".

(2) This Act shall be deemed to have come intodosa 20Ashwin
2063 (6 October 2006).

2. Definitions: In this Act, unless the subject or the contekieotvise requires,
(@) “Company” means a company incorporated under this A

(b)  “Private company” means a private company incon@oraunder this
Act.

(c) “Public company” means a company other than a f@igampany.

(d) “Holding company” means a company-having contraroa subsidiary

company.
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(e)

(f)
(9)

(h)

(i)

1)

(k)

()
(m)

(0)

(p)
(@)

“Subsidiary company” means a company controlled dyholding

company.
“Foreign company” means a company incorporatedaeaifdepal.

“Listed company” means public company which hasésurities listed

in the stock exchange.

“Company not distributing profits” means compangarporated under
Chapter 19 on conditions that it shall not be tdito distribute or pay
to its members any dividends or any other moneysobuhe profits
earned or savings made for the attainment of ajgcotes.

“Promoter” means a person who, having consentedh& matters
contained in the memorandum of association and aheles of
association to be furnished in the Office for tmeadrporation of a

company, signs the same in the capacity of promoter

“Officer” includes director, chief executive, marsg company
secretary, liquidator and any employee undertakdepartmental
responsibility of the company.

“Memorandum of association” means the memorandurassbciation

of a company.
“Articles of association” means the articles ofaasation of a company.

“Prospectus” means a prospectus to be publisheddmympany pursuant
to Section 23.

“Share” means the divided portion of the sharetebpi a company.

“Preference share” means a share issued as agiredeshare pursuant
to this Act.

“Ordinary share” means a share other than a pretershare.

“Bonus share” means a share issued as an additishate to

shareholders, by capitalizing the saving earneth ftbe profits or the
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(s)

(t)

(u)

(v)
(w)

(x)

(v)

)
(z1)

(z2)

(z3)

reserve fund of a company, and this term inclutkesincrease of the

paid up value of a share by capitalizing the sawngeserve fund.

“Shareholder” means a person having ownership m share of a

company.

“Debenture” means any bond issued by accompanyhg&hgiutting its

assets as collateral or not.

“‘Debenture trustee” means a body corporate undegakhe
responsibility for the protection of interests ab@nture-holders at the

time of issuance of debentures by a company.

“‘Register” means a register of shareholders or wnkebe-holders

maintained under Section 46.
“Seal of company” means the seal of a company taded by it.

“Securities Board” means the securities board désteddl under the

prevailing law to regulate and manage securities.

“Securities” means any shares, bonds, debenture®oks issued by a
company, and this term includes the receipt rejatin deposits of

securities and the rights and entitlement relatinggecurities.

“Director” means any director of a company and tkisn includes any

alternate director.
“Board of directors” means the board of directara cgompany.
“Managing director” means a managing directios company.

“Premium share” means a share so issued loynpany as to sell it for

a value in excess of its face value.

“Net worth” means the assets of a company @@ after deducting
the paid up capital, reserve, fund or free resefughatever designation
to which shareholders have right or all other liibs other than
goodwill, if any, of the company as well as loss\psions , if any, from
the total assets of the company for the time being.
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(z4)

(z5)

(z6)

(z7)

(z8)

(29)

“Consensus agreement” means an agreement amademously by all
the shareholders of a private company existingtli@ time being in
respect of the operation of the company.

“Office” means the Company Registrar's Offieet up by the
Government of Nepal for the administration of comipa.

“Register’” means the Registrar of the Office.

“Independent director” means any independdeictor appointed under
Sub-section (3) of Section 86.

“Court” means the commercial bench of a cospecified by the
Government Nepal by a notification in the Nepal &tz with the

consent of the Supreme Court.

“Close relative” means a partition shareholdgoint family or husband,
wife, father, mother, mother-in -law, father-in-wla elder brother,
younger brother, elder sister, younger sisteresist-law ,(elder or
younger brother’s wife), brother-in—-law , siste&w, brother-in- law,
(husband of elder sister), uncle, aunt, materneley maternal aunt, son,
daughter, daughter-in-law ,grand—son, grand-daughtand-daughter-

in— law or son-in—law .

(z10) “Prescribed” or “as prescribed” means présctior as prescribed by the

Government of Nepal by a notification in the Ne@alzette.
Chapter 2

Incorporation of Company

3. Incorporation _of Company: (1) Any person desirous of undertaking any

enterprise with profit motive may, either singly gointly with others,

incorporate a company for the attainment of onmore objectives set forth in

the memorandum of association.

(2) There shall be a minimum of seven promoterdHerincorporation

of a public company.
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Provided, however, that seven promoters shall netréquired for the

incorporation of another public company by any pubbmpany.

(3) Notwithstanding anything contained elsewherethis Section, a

company not distributing profits may, subject t@ fhrovisions contained in

Chapter-19, be incorporated for the attainmentnaf or more objectives.

4. Application to _be made for_incorporation of company: (1) Any person

desirous of incorporating a company pursuant toti®@ec3 shall make an

application to the Office, in such format and acpamed by such fees as

prescribed, and along with the following documenssyvell:

(a)
(b)
(€)

(d)

(e)

(f)

(9)
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The memorandum of association of the proposed coypa
The articles of association of the proposed company

In the case of a public company, a copy of theegent,
if any, entered into between the promoters priorthe

incorporation of the company,

In the case of a private company, a copy of thesensus

agreement, if any, entered into ,

Where prior approval or license has to be obtaiineoh
anybody under the prevailing law prior to the regison
of a company carrying on any particular type ofibess
or transaction pursuant to the prevailing law, such

approval or license,

Where the promoter is a Nepalese citizen, a csttifiopy
of the citizenship certificate and where a corpotaidy is
a promoter, a certificate of registration of incmngtion,
decision of the Board of directors, regulating the
incorporation of the company and major documents

regarding incorporation.

Where the promoter is a foreign person or company

body, permission obtained under the prevailing Kawv
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make investment or carry on business or transadtion

Nepal,

(h)  Where the promoters is a foreign person, a document

proving the country of his/her citizenship,

(1) Where the promoter is a foreign company or body, a
certified copy of the incorporation of such compamy
body and major documents relating to such incotpmra

(2) Notwithstanding anything contained in Sub-smtfl), if the
promoter agrees to accept the articles of assoniatithe format prescribed for
the incorporation of a company with a single proenatf single shareholder, it
shall not be required to submit the articles ofoesgion of the proposed

company.

5. Reqistration _of company (1) Where an application is made for the

incorporation of a company pursuant to Section h& Office shall, after
making necessary inquiries, register such compaityinvl5 days after the
date of making of the application and grant the many registration certificate
to the applicant, in the format as prescribed.

(2) After a company has been registered pursuaBtibesection (1), the
company shall be deemed incorporated.

(3) The office shall maintain company register ime tformat as

prescribed, for purpose of Sub-section (1).

(4) After the incorporation of a company under t8esction, subject to
this Act, the matters contained in the memoranddnassociation and the
articles of association shall be binding on the gany and its shareholders as
if these where the provisions contained in sepaagteements between the
company and every shareholder and amongst itsisbldess.

(5) Without registering a company under this Aab, person shall use
the name company and carry on any kind of trammadiy the name of any

firm or institution.
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6. Power to refuse to reqgister company1) The Office may refuse to register a

company in any of the following circumstances:

(a)

(b)

(€)

(d)

If the name of the proposed company in identicah whe
name by which a company in existence has been
previously registered or so resembles the namehaif t

company as it might cause misleading,

If the name or objective of the proposed company is
contrary to the prevailing law or appears to beroper or
undesirable in view of public interest, moralitygagncy,
etiquette etc. or reflects criminal motive ,

If the name of the proposed company is identich whe
name of a company of which registration has been
cancelled pursuant to this Act or that of a compahych

has been insolvent under the prevailing law or so
resembles such name as it might cause misleadidgaan
period of five years shall not expired after such

cancellation of registration or insolvency,

If the requirements for the incorporation of a Eamy

under this Act are not fulfilled.

(2) If the office refuses to register company ity af the circumstances

as referred to in Sub-section (1) it shall giveotiae there of, accompanied by

the reasons therefore, to the applicant no laten tt6 days after the date of

application made for the incorporation of companyspant to Section 4.

(3) If the office refuses to register any companyspant to Sub-section

(1) or fails to give a notice pursuant to Sub-sectt{2), a person who is not

satisfied may file a complaint in the court witliifteen days.

7. Company to be a body corporate(1) Any company incorporated under this

Act shall be an autonomous and corporate body petipetual succession.
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(2) Subject to this Act, company like an individuatquire, hold, sell,

dispose of or otherwise deal with, any movabler@movable property.
(3) A company may sue and be also sued by its @aamen

(4) A company may, like an individual, enter intocantract and

exercise the rights and perform the obligationseésred to in the contract.

8. Limited liability : The liability of a shareholder of a company irmoated

under this Act in respect of its transactions shallimited on to the maximum
value of shares which he has subscribed or undertaksubscrine

9. Number of shareholders (1) The number of shareholders of a private campa

shall not exceed fifty.

(2) Subject to the proviso to Sub-section (2) atise 3, the number of
shareholders of a public company shall be sevanimmum and a maximum

of any number.

(3) Notwithstanding anything contained in Sub-smctti(1), any
employee who has purchased a share of a compargr sndeme of selling
shares to employees or any employee who has almadiased a share under
such scheme but is not in service of the companth®time being shall not be

counted as a shareholder.

10. Terms to be abided by companyAn company incorporated under this Act

shall abide by the following terms, in addition tew$e set forth in this Art,

memorandum of association or articles of assoaiatio

(@) The company shall carry on all of its activitiesdamansactions by its

name.

(b) A private company shall add the words “private tedi’ to its name as
the last words and a public company shall add thedWiimited” to its

name as the last word.

Provided, however, that this provision shall ngiplst to a

company not distributing profit.

(c) A private company shall not sell its shares ancedalres publicly.
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(d) A private company shall not pledge, or otherwisansfer title to, its
securities to any person other than its sharehalit@out fulfilling the

procedures contained in the memorandum of consexgsasment,
(e) A company shall not open a partnership or privaite.f

() Except as otherwise provided in this Act, a company distributing
profits shall not distribute dividends among itsmixers or pay, directly
or indirectly, any amount to a member or his/heselrelative.

11. Paid up capital of public company (1) The paid up capital of a public

company shall be a minimum of ten million rupeescept as otherwise
provided in the prevailing law or in a notificatidy the Government of Nepal
in the Nepal Gazette that the paid up capital gf@articular company shall be

in excess of the said required minimum.

(2) Notwithstanding anything contained in subsettid), a public
company which does not have the paid up capitahastioned in that Sub-
section at the time of commencement of this Actlsmaintain the capital
referred to in Sub-section (1) no later than 22wisl2065 (8 December 2008).

12. To be incorporated as public company to carry on swoe specific

transactions. Notwithstanding anything contained elsewhere his tAct, a

company carrying on the business of banking, firdritansactions, insurance
business related transactions, stock exchangedsssipension fund or mutual
fund or a company carrying on such other businegsaosactions as may be

prescribed shall be incorporated as a public compan

13. Conversion of private company into_public company (1) In the following

circumstances, a private company shall be convarteda public company

under this section:

(a) Ifthe general meeting of the private company, tg@ing
a special resolution, decides to convert that comypiato

a public company,
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Provided, however, that no private company shall
be capable of being converted into a public company
unless and until it fulfills the requirements to todfilled

under this Act for being a public company

(b) If twenty five percent or more of the shares ofravgte
company are subscribed by one or more than onkcpub

company,

Provided, however, that in computing the
percentage as referred to in this Clause, the ghassed
by any banking or financial company as a trusted! siot

be calculated.

(©) If a private company subscribes twenty five petcen

more of the shares of a public company.

(2) In the circumstances as refer to in Clauseo{&ub-section (1), the
concerned private company, shall for being condem&o a public company,
make an application as prescribed, accompanied tgps of the resolution
mentioned in that Clause and by the fees as pbestri to the office within

thirty days after the date of such resolution.

(3) On receipt of an application pursuant to Sutish (2), the office
shall, if the concerned private company has felfilthe necessary requirements
for carrying on transactions as a public compangntion in the company
register the contents of conversion of such compiatwya public company and
give a company conversion certificates as presgniiehin sixty days.

(4) If any private company has to be converted mfoublic company
owing into the circumstances referred to in Clale( (c) of Sub-section (1),
the concerned private company shall make an apioiicaas prescribed, setting
out all details, accompanied by the fees as ptestrito the Office for being
converted into a public company within seven ddier ahe date of occurrence

of such circumstances.
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14.

(5) On receipt of an application pursuant to Suttisa(4), the Office
shall, if such company has fulfilled the requiretseto be fulfilled by a public
company under this Act to carry on transactionsntioe in the company
register the contents of conversion of company anpublic company and give

a company conversion certificate as prescribed.

(6) If private company is converted into a publ@rpany pursuant to
this Section, any subsidiary company of that corgpaa well, shallipso facto

be deemed to have been converted into a public aoynip the same date.

(7) In the event of conversion into a public compg@ursuant to Sub-
section (6), it shall be the obligation of the cemed company to make an
application, accompanied by the required documetuisthe Office to get
recorded in the company register the contents nb¥@sion of such subsidiary

company into a public company and obtain the oeats.

(8) In the event of conversion of any private compato a public
company pursuant to this Section, the provisionpliegble to the public
company under this Act shall be deemed toijpsy facto, applicable to that

company after the date of such conversion.

(9) In the event of conversion of any private companto a public
company pursuant to this Section, all the assetisliabilities of the private

company so converted shall devolve on the successopany.

Conversion of public company into a private company(1) In the following

circumstance, a public company shall be converteéd & private company
under this Section:

(@) If the number of shareholders of the public company

becomes less than seven,

(b) If the public company fails to maintain its paid-oapital
under Section 11 or the paid-up capital as refetoeth
section 11 is not maintained because of reduction i

capital pursuant to section 57.
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Provided, however, that this provision shall not
apply to the company as referred to in Sub-seq@)rof
Section 11.

(2) In the event of occurrence of a circumstanceeésred to in Sub-
section (1), the concerned public company shallenaécessary amendments
to its memorandum of association and articles sé@ation and convert it into

a private company within six months.

(3) The concerned public company shall make an icgtpin,
accompanied by copies of the memorandum of assmtiand articles of
association amended pursuant to sub- section )remprescribed fees, to the
Office for being converted into a private compawthin thirty days after the

making of such amendment.

(4) On receipt of an application pursuant to Sutiisa(3),the Office
shall mention in the company register the contaftconversion of such
company into a private company and give a compamyersion certificate, as
prescribed, within sixty days.

(5) In the event of conversion of any public compamto a private
company pursuant to Sub-section (4), all the asseddiabilities of the public

company to be so converted shall devolve on theessor company.

15. Service of summons, notice etq1l) Notwithstanding anything contained in

the prevailing law, if any notice, summons, lettergatory etc. required to be
served on a company, director, shareholder, detehtlder or employee in
regard to the transactions of, or any matter rdlatgh, the company, is
delivered at the registered office of the compangent by registered post or
sent through the tale-fax, email, telex or simil@her electronic device
installed in such office, such notice, summonsettel oratory shall be deemed
to have been duly served. If any notice, summaitgrs rogatory etc. cannot
be so served, the concerned company, director ptogee may be informed

thereof by broadcasting or publishing a notice geig there to by radio,
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16.

television or in any newspaper circulating at naidevel. In such a case, he/

she shall be deemed to have been informed thereof.

(2) Notwithstanding anything contained in the piavg law, if any
notice, summons, letter rogatory etc. is requireteéserved by a company or
by any competent authority or court on any direcgbrareholder, debenture-
holder or employee or the company in any matteateel with his/her duties of
office, it may be sent to the telex, email, telefadress, if any, given by such
director, shareholder or employee and where sudnead has not been given,
it may be sent by registered post to the addrepglisa by him/her for
correspondences by post and where such summonsg netiters rogatory etc.

Is so sent, the same shall be deemed to have lderedved.

(3) Notwithstanding anything contained elsewhere tlms Act, in
providing a notice or information required to bentsby accompany to its
shareholder debenture-holder or director under #as or receiving any
information from them, such notice or informatiomyrbe sent to an electronic
communication address supplied by them, by usingtreleic communication
device as provided in the articles of associatibthe company or if they so

agree.

Provided, however, that such notice or informasball be sent by post
or through other reliable means to the sharehottiyenture-holder or director
who does not consent to the service of such naticeformation on him/her

by electronic communication device.

Functions and duties of Registrar (1) It shall be the duty of the Registrar to

implement this Act and carry out company adminigira

(2) Without prejudice to the generality of Sub-g&ct(1), the Registrar
may frame and issue necessary directives for thpdeimentation of this Act
and the carrying out of company administration teglafunctions in an
effective or systematic manner: and it shall bedbt of each company and

officer to abide by such directives.
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17.

(3) The directives issued pursuant to Sub-sec@)rsljall be published

in such a manner that such directives are availabilee general public.

(4) The Registrar may, as per necessity, delegayeod the powers
conferred to him/ her under this Act to any offieanployee subordinate to
him/her.

(5) Notwithstanding anything contained elsewherethims Section,
nothing in this Section shall be deemed to limi thirection given by any
regulatory body to a company under the prevaileng br the authority to be

exercised by that body in respect of such compaheuthe prevailing law.

Pre-incorporation _contract: (1) A contract made prior to the incorporation of

a company shall be a proposed contract only, ast sontract shall not be

binding on the company.

(2) If, prior to the incorporation of a companyyagrerson carries on any
transaction or borrows money on behalf of the camgpauch person shall be
personally liable for any contract related with tin@nsaction so carried on,

subject to Sub-section (3).

(3) If, within the time mentioned in any transaagoor within the
reasonable time after the incorporation of a corgptire company, through its
act, action or conduct, accepts any act, actiowasrduct, accepts any act,
action to borrowing done or made prior to the dafeauthorization to
commence its transactions or endorses such action aihat transaction shall
be binding on the company and the other contragtiaugy; and the person
carrying out such act to action shall be releasah the personal liability to be

borne pursuant to Sub-section(2).

(4) Notwithstanding anything contained elsewherehiis Section, the
consensus agreement of a private company shallrgamy contracts made

prior to the incorporation of such company.
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Chapter 3

Memorandum of Association, Articles of Associatiormnd prospectus

18. Memorandum of Association (1) The Memorandum of Association of a

company shall state the following matters:
(@) The name of company,
(b) The address of the registered office of the company
(c) The objectives of the company,

(d) The acts to be carried out to accomplish the obgstof

the company,

(e) The figure of the authorized capital of the compamg
the figure of the share capital to be issued bycthrapany
for time being and the figure of undertaken to &by

the promoter of the company,

() Types of shares of the company, the rights and mowe
inherent in such shares, value of each share amthe&rof

shares of different types,
(9) Restrictions, if any, in the purchase or transfeshares,

(h) ~ Number of shares which the promoters have underteke

subscribe for the time being,
0] Terms of payments of share amounts,

a) Statements that the liability of shareholders sHzl

limited,

(k)  The maximum number of shareholders in case oheafeari

company,

0] Other necessary matters.
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(2) If any of the following matters shall be donepoovided, in addition
to those mentioned in Sub-section(1), the memonandil association shall

also state such matters:

(@) If the promoter or any other person is entitledubscribe
shares or acquire title thereto in any manner dtfvam by

making payment in cash, such matter,

(b) If the company is to acquire any property in anynnmex
from the promoter or any other person at the timhe o

commencement of its transactions such matter,

(c) Ifthe company itself to bear the expenses incurrea its

incorporation, such matter,

(d) If the promoter or any other person is entitledatoy

special privilege or right from the company, suchtter.

(3) In subscribing shares or acquiring title therby the promoter or
any  other person in consideration fit othentlisash payment as mentioned
in Clause (a) of Sub- section (2) and in acquiang property by he company
from the promoter or any other person at the tirheamnmencement of its
transactions as mentioned in cause (b), in the i€as@ublic company, such
consideration other than cash and such propedl Isb caused to be valuated
by an engineer or accountant holding certificatecomduct valuation work

under the prevailing law.

(4) The criteria for the valuation of any propepiyrsuant to Sub-section
(3) shall be as prescribed; and unless such erigme prescribed, the person
valuating such property shall mention the critezimployed by him/her to

valuate the property.

(5) If the memorandum of association is inconsist&ith this Act it

shallipso facto be void to the extent of such inconsistency.

(6) The format of memorandum of association shalab prescribed.
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19.

20.

Signature _to _be affixed on_memorandum of associato (1) The

memorandum of association of a company shall diaefull names and
addresses of its promoters, indicate the numbehaifes which each promoter

has undertaken to subscribe and be signed by dalchro.

(2) The memorandum of association shall clearlyt@iorthe names and
address of a witness for each promoter and also theasignature of such

witness.

(3) Each promoter shall undertake to subscribesttages as mentioned
in the articles of association of the company ankgast one hundred shares if

Nno provision is so mentioned.

(4) No later than one year after the incorporatedna company, an
application may be made, pursuant to a decisicdheboard of directors of the
company, to the Office for the rectification of amynor mistake or printing or
typing error appearing in the memorandum of assiociaand articles of

association submitted along with an application enadder Section 4.

(5) If an application is made pursuant Sub-sectipti{e Office shall, if
it deems proper after examining it, rectify suchtake or error and record the

same.

Provided, however, that no matter shall be rectiin a manner to alter

the main objectives of the company.

Articles of association (1) A company shall frame the articles of assomm

in order to attain the objectives set forth inntemorandum of association and

carry out its activities in a well-managed manner.
(2) The articles of association shall state thioWwihg matters:

(@) Procedures for convening the general meeting of the

company and notice to be given for such meeting,
(b)  Proceedings of general meeting,

(c)  Number of directors, provision of alternate dicecif any,

and tenure of directors,
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(d)

(e)

(f)

(9)

(h)

(i)
1),

(k)
()

(m)

(n)
(0)
(p)

(@)
(n)

www.lawcommission.gov.np

Provisions relating to the minutes of decisions tloé
general meeting and the board of directors, andichip

copies and inspection thereof,

If a person has to subscribe shares to becomesetalirof

a company, minimum number of shares,

In the case of a public company, qualifications and
number of independent director,

Where any professional persons, other than shateis)l
are to be appointed as directors, provisions rejai the
number, tenure, qualifications and procedures of

appointment of such persons,

Powers and duties of the board of directors and the

managing director,
Authority of directors and delegation of authority,

Quorum for a meeting of the board of directors,jaeobf

meeting and proceedings of meeting,
Lien on shares,

Different classes of shares and the rights, povesrd

restrictions attached to such shares,

Provisions relating to calls on shares and forfeitof

shares,
Provisions relating to the transfer of shares,
Matters on alteration in share capital,

Matters on buying back of shares by the compantheaf

company is to buy back its shares,
Appointment of a company secretary,

Provisions relating to remuneration, allowances and

facilities of directors,

18
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(s) Use of the company’s seal in its transactiond, i to be

So used,
(t)  Accounts, books of accounts and audit of the comppan
(u)  Provisions on powers to raise loans or debentures,
(vy  Amalgamation of the company,

(w)  Such matters, if any, as required by the prevailawg to
be mentioned in the articles of association of mgany

carrying on any specific business,

(xX)  Such other necessary matters as required to baanedt

in the articles of association.

(3) If any provision contained in the articles dadsaciation of the
company, inclusive of a provision on the savingtefdirectors or officers, is
inconsistent with this Act and the memorandum gbagtion, such provision
shall be void to the extent of such inconsistency.

(4) The format of articles of association shallseprescribed.

21. Amendment to memorandum of association and articlesf association (1)

The general meeting of a company may, subject ti@®e 6, amend the
memorandum of association or articles of associatiny adopting a special
resolution to that effect.

(2) The company shall give information of any ameadtrmade to the
memorandum of association or articles of associgborsuant to Sub-section
(12) to the Office within thirty days; and the @#&ishall record the same and
give information thereof to the concerned compavithin seven days after the

receipt of such information.

(3) Notwithstanding anything contained in Sub-satti(2), if any
company has to amend its name, it shall adopt @adpesolution to that effect
at its general meeting and make an applicationprapanied by the fees as
prescribed, for prior approval of the Office: amdhie Office gives approval to

www.lawcommission.gov.np 19



www.lawcommission.gov.np

amend the names as per the application so recaivedame of that company
shall be amended.

(4) If a shareholder of a public company who is satisfied with an
amendment made to the objectives of the company, mayfulfilling the
following requirements, file a petition, settingtdbe reasons therefore, in the

court to have that amendment declared null and: void

(@) A shareholder or shareholders holding at leastgerecent
shares of the paid-up capital of the company, extep
shareholders who consent to or vote for the amentiore

alteration, has to make a petition,

(b) A petition has to be filed within twenty one dayteathe
adoption of the resolution to amend the objectwkthe

company,

(c) Where any one is to file a petition on behalf okaor
more than one shareholder entitled to make petitioa
petition has to be filed by a person who is autteatiin
writing for that purpose.

(5) Unless and until the court is satisfied tha thformation about the
contents, date, time and venue of a petition matteuSub-section (4) has

also been given to the company, the petition siwlbe heard.

Provided, however, that if it appears from the wdoents submitted to
the court that the concerned company has refusedthkonowledge the notice,

nothing shall prevent the court from hearing thetioa.

(6) Where a petition is filed in the court pursuemSub-section (4), the
amendment made to the objectives of the companil sba be effective
pending the final decision or order by the courtthiat matter.

(7) On a petition as referred to in Sub-section @@ court may issue an
appropriate order, specifying the following terms aonditions:
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22.

(@) Declaring the amendment made to the objectiveshef t

company to be fully or partly valid or void,

(b) Requiring the company to subscribe for a reasonabiee,
the shares and other rights held by the sharetlder
making a petition under Sub-section (4), upon being
disagreed with the making of alteration in the main

objectives of the company,

(c) The shares have to be subscribed under Clausea(im) f
the moneys as referred to in Sub-section(2) ofi@ed&1,
and in the case of a company which has no sucleyson
iIssuing an order to decrease the capital of thepeomy as
if the share capital were decreased to the extestch
subscription by adopting a special resolution by th
company; and where such order is issued, the compan
shall amend its memorandum of association andestaf

association, subject to the provisions of this Act.

(8) Notwithstanding anything contained elsewheréhis Act, where an
order is issued by the court to fully or partly dadhe decision made by the
company to amend its objectives, the company siwdlbe entitled to amend
its memorandum of association or articles of asgmaei in that matter without

permission of the court or in a manner contrargheorder of the court.

(9) Where the memorandum of association or artefesssociation of a
company is altered by an order of the court ordhendment made by the
company is fully or partly endorsed by the courycls alteration or
endorsement shall be enforced as if such alteraiicandorsement were made

by the general meeting of the company on its own.

Memorandum of association and articles of associan to be published (1)

A public company shall publish its memorandum adogsation and articles of

association within three months after getting l&®eto commence its business.

www.lawcommission.gov.np 21



www.lawcommission.gov.np

23.

(2) If any amendment is made to the memorandunssd@ation and
articles of association of a public company, theeagded memorandum of
association and articles of association shall baighed within three months

after such amendment.

(3) A public company shall so keep the memorand@iassociation and
articles of association published pursuant to Sedten (1) or (2) at its
registered office that such memorandum and artcéesbe made available as

and when so demanded by the concerned.

Prospectus to be published(1) A public company shall publish its prospectus

prior to issuing its securities publicly.

(2) Prior to the publication of prospectus undetb-Saction(l), the
prospectus signed by all directors of the compaary th be submitted, along
with a written application made to the SecuritiesaRl for approval, under the

prevailing laws on securities.

(3) Unless and until the Securities Board appr@res gives permission
for the public issue under Sub-section (2) and @yoof such prospectus is
registered with the office, no company or no person behalf of such
company, shall publish, or cause to be publishede, prospectus of such

company.

(4) If it appears that the prospectus submittecsyamt to Sub-section(2)
omits any important matter or contains any unnecgssatter the Securities
Board shall cause such prospectus to be amendatteoed as required and
grant approval to publish it in accordance with.law

(5) If the prospectus submitted pursuant too Suliese (2) is approved
by the Securities Board, the concerned companyl gineg to the Office
information thereof, in writing, accompanied byapy of the approval letter of
the Securities Board; and on receipt of that inftran, the Office shall
register the prospectus pursuant to this Section.
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24.

Provided, however, that if it appears that any eratbntained in this Act has

not been complied with, the Office may refuse @ister it.

(6) If any person demands for a copy of the progsecegistered
pursuant to Sub-section (5), the Office shall ptevsuch copy by collecting
the prescribed fees.

(7) In publishing the prospectus pursuant to Sudbkse (1), the
company shall also mention that the prospectusbesn approved by the

Securities Board and registered with the Offical Hre date thereof.

(8) The covering page of each prospectus shall motion that such
prospectus has been registered pursuant to thigoSemd that the Securities
Board or the Office shall not be liable to bear &iyd of responsibility in
respect of the matters mentioned therein.

(9) Prior to the approval by the Securities Bodrthe prospectus of any
company, the concerned company shall make a d&olardefore the
Securities Board that the provisions of this Acvdndeen complied with; and
the Securities Board may, if it deems necessaek epinion of the Office on
that matter.

(10) Other procedures to be fulfilled in publishitige prospectus and
the matters to be set out in the prospectus slalla® mentioned in the

prevailing law on securities.

Liability for matters contained in _prospectus: (1) It shall be the duty and

obligation of the concerned company to abide byriagters contained in the

prospectus published under Section (23).

(2) The directors who have signed the prospectusfagred to in Sub-

section (1) shall be liable for the matters mergmm that prospectus .

(3) If any published prospectus contains false estahts made
maliciously or deliberately and any person sustang loss or damage by
reason of his/her subscription of securities onféitl of that prospectus, the
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26.

directors who have signed that prospectus shalpdreonally liable to pay

compensation for the actual loss or damage soigasdta

Provided, however, that a promoter who resigns rieefioe decision made by
the company to publish the prospectus or whom aorag aware of any
false statement in the prospectus, publishes aenaif that matter to the
information of the general public prior to the saleallotment of securities or
who proves that he/she did not know that the prasigecontained any false

statement shall not be liable to bear such compiensa

Duplicate copies to be issued(1) If any shareholder or any other person

concerned demands for a duplicate copy of the mameam of association,
prospectus, annual accounts and audit or direcepert or any document
submitted by the company to the Office the conagieenpany shall provide a
duplicate copy of such document by collecting tkesf prescribed in the

articles of association.

Provided, however, that any person whoever mayateinfor such

document in the case of a public company.

(2) If the concerned company does not provide dapdis of such
documents pursuant to Sub-section (1), the Offical gorovide duplicates of

such documents from its records by collecting tresgribed fees.

Seal of company and its us€1) A company which intends to use a seal in its

transactions shall make the seal in its name iardégible letters.

(2) The company using the seal as referred to im-s&ation (1), shall
use it in any reports and records to be submitiedt® behalf and business
letters to be used in its name, statements of a¢sphbifls, invoices, requisition
order forms, notices and official publications, oggpble instruments, bills of
exchange, promissory notes, and official documeigised or issued on its
behallf.
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28.

(3) If any person fails to indicate the name of tbenpany while signing,
on behalf of the company, the documents mentione8ub-section (2), such
person shall be personably liable for the same.

Chapter 4

Shares and Debentures

Face value of shares and applicatiar{1) The face value of shares of a private

company shall be as specified in its articles sbamtion.

(2) The face value of shares of a public comparall g¥e fifty rupees
per share or shall be equivalent to such amountezhng fifty rupees as is
divisible by the figure ten as provided in the meamzlum of association and

articles of association.

(3) In inviting an application by a public compafoy the subscription
of its shares, no amount exceeding fifty per cénhe face value of each share

shall be demanded with the application.

Provided, however, that in raising capital by ampany which has been
In operation since at least three years ago byighiby its audited fiscal
statements for its last three years, at the timpublication of its prospectus,

this provision shall not be applicable.

(4) A person who intends to subscribe the shares pdiblic company

has to make an application in the format as presdri

Allotment of shares (1) Where a public company invites the generallipub

apply for the subscription of its shares it shélbtathe shares and give the
shareholders a notice in the format as prescriwv@fijn a maximum period of
three months after the date of closure of shaueiss

Provided, however, that in cases where at lefigtdercent of the total
shares issued publicly cannot be sold failing a rau@e/underwriting
agreement on the subscription of at least fiftycpat of the publicly issued

shares, no shares shall be allotted.
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(2) If the company makes an application, explagnihe reasons for
failure to allot shares within the time-limit settfo in Sub-section(1), owing to
the circumstance mentioned in the proviso to that-Section within seven
days after the expiration of that time-limit, théfi€® may extend the time
limit for up to three months for the allotment ofsbs. If the shares cannot be
allotted even within such extended time limit, thmmpany may allot such

shares through negotiations or any other methods.

(3) If the allotment of shares cannot be made eviémn the time —limit
as referred to in Sub-section (1) or (2) , the amboreceived for the
subscription of shares as well as an interest timeras prescribed, from the day
of expiration of such time-limit to the day of refii of such amount shall be
refunded.

(4) If the funds are insufficient to refund the amb required to be
refunded pursuant to Sub-section (3), the shorfalbunt shall be borne by the

promoters personally.

(5) Where the allotment of shares pursuant to Swahies (1)or (2) is
made discriminatorily or with intent to cause angsloor damage to any
investor may file a petition, setting out the @asfor the same, in the court on
that matter.

(6) If a petition is filed pursuant to Sub-sectiB)) where any investor
has sustained any loss or damage by reason ofeliieehte violation of this
Section by any officer of the company or permisgyven by such officer to
any one to commit such violation, the court mayiésan order for realization
from such officer personally of compensation foctsloss or damage as well

as reasonable expenses incurred in the legal action

Power to issue shares at premium(1) Any company fulfilling the following

conditions may, with the prior approval of the ©#f issue shares at a

premium:

(@) The company has been making profits and distrilgutin

dividends for three consecutive years,
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(b) The company’s net worth exceeds its total lialesifi

(c) The company's general meeting has decided to issue

shares at a premium.

(2) Where the shares are sold at a premium purdoa®tuib-section (1),
a sum in excess of the face value, out of the masehereof, shall be

deposited in a premium account to be opened tceffeadt.

(3) The company may use the moneys in the accainefarred to in

Sub-section (2) in the following acts:

(@) Paying up un-issued share capital to be issuedhéo t
shareholders as fully paid bonus shares,

(b)  Providing for the premium payable on redemptiorany
redeemable preference shares,

(c) Writing off the preliminary expenses made by the

company,

(d) Bearing or reimbursing the expenses of, or the casion
paid or discount allowed on, any issue of shareghef

company.

(e) In making a request for approval of the Office ssue
shares at a premium pursuant to Sub-sectiontlig),
audited financial statements for three years slal
provided to the Office.

30. Shares with different rights and rights of such sheeholders: (1) The

company may, by making provisions to that effectit;h memorandum of
association and articles of association, issueowmariclasses of shares with

different rights attached thereto.

(2) Except as otherwise provided in the articlesas$ociation of
company, approval of the shareholders of any pdaicclass shall be required
to make any alteration in the rights of those dhalders of that class.
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Provided, however, that no alteration may be madée rights of the
shareholders of any particular class in a mannadtersely affect the rights of
the shareholders of any other class.

(3) If the shareholders representing at least ®rcgnt share of any
particular class who are not satisfied with a deniso make alteration in the
rights attached to the shares of that class putdwaBub- section (2) file a
petition in the court to have the decision to makeh alteration void, the
decision made to make alteration in the rightshefshareholders of such class
shall not be enforced unless and until otherwisad#el or ordered by the court.

(4) A petition shall be made pursuant to Sub-sac{®) within thirty
days after the decision made to make alteratiothénrights attached to the
shares of any particular class; and any decisiaefasred to in Sub-section(2)

shall not be enforced pending the expiration of timae limit.

(5) If it appears that alteration in the rights fesred to the shareholders
of the class concerned is prejudicial to the rigiftthe petitioner shareholders,
the court may quash the decision made on the aiteran the rights of the

shareholders of that class.

(6) The board of directors shall submit a proposesblution on the
alteration in the rights of the shareholders of gayticular class pursuant to
Sub-section (2) to the general meeting of the $tudders of the concerned
class; and such resolution has to be adopted ge@ak resolution by the

general meeting.

(7) Notwithstanding anything contained elsewherethis Section, in
privatizing a company fully or partly owned by tB®vernment of Nepal, as a
shareholder, in accordance with the prevailing law privatization, the
Government of Nepal may have special voting righinaking decision on the
following matters, as provided in the articles o$a@sation, so long as the

investment to the Government of Nepal is retaimesuich company:
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31.

32.

33.

(@) In making decision on a resolution to relinquish title to
an undertaking pursuant to Clause (a) of Sub-se¢fipof
Section 105,

(b) In making decision on voluntary liquidation of the

company,

(c) In making decision to amalgamate the company into

another company.

Return of shares to be filed with office (1) A company shall file with the

Office a return of allotments stating the numbessléres issued and allotted,
total amount of the shares, the names and addressbe allotters, and the
amount paid or due and payable on each share,nwikimty days after the

allotment of shares.

(2) if any shares have been allotted as fully atlp@aid up otherwise
than in cash, the company shall file with the @ffec deed constituting the title
of the allotter to the shares together with anytiamt of sale or a contract for
services or other consideration in respect of whidt allotment was made,
and a return stating the number and nominal amotishares so allotted and

the extent to which they are to be treated as pgud-

Dealing in_securities (1) While issuing its securities to the generablx, a

public company shall deal in the securities onlyotiygh a securities dealer
recognized to do securities transactions includifigacts such as the sale,

allotment and recovery of amounts of such secasritie

(2) A public company shall file with the Office amy of an agreement
made by it on the dealing of securities through bagy, within seven days

after the date of making of such agreement.

Share certificate (1) A share certificate in the prescribed fornsaill be

issued to every shareholder in respect of eacheshi#bscribed by him/her,
within two months after the allotment of share€ #imare certificate shall bear

the signature of any two out of a director or clerécutive of the company or
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the company secretary, in the case of a public emypand the signature of
the person as mentioned in the articles of assogiar consensus agreement,

in the case of a private company, and also beasdhkof the company, if any .

(2) While issuing a share certificate in respecamy shares held jointly
by two or more persons, the share certificate neissued to any one of them,

by mentioning their names in the certificate.

Provided, however, that, the names of all shaddrs| shall be

mentioned in the shareholder register.

(3) If a share certificate is lost or destroyeddese of a divine act or
otherwise, the shareholder shall give informatibleréof to the registered
office the company immediately when he/she knows tiha share certificate
has been so lost or destroyed because of the diciner otherwise.

(4) If any application made pursuant to Sub-sec(®), the company
shall , if the matter contained in the applicatsaems to be reasonable after
inquiring into all necessary matters relating th@reissue another share
certificate to the applicant, by collecting the tcgite fees for duplicate copy
as prescribed in the articles of association; dmd tnatter shall also be

recorded in the shareholder register.

(5) Notwithstanding anything contained elsewhereghis Section, if a
listed company has caused a register to be magdapursuant to Sub-section
(6) of Section 46, by the securities registrar auded to provide securities
deposit service under the prevailing law, provismay be made to issue to the
shareholder a securities deposit passbook or dmgr atertificate certifying

him/her to be a shareholder, instead of a shatdicaie.

(6) A certificate issued by a company, signed tsycompetent officer
and under the seal of the company, if any, to Wy it, specifying the
number of shares or debentures held by any shalehol debenture-holder

shall beprima facie evidence of his/her title to such shares or debyest
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34.

35.

(7) If any company allots any shares or debentoregansfers such
shares or debentures to a representative of a lmeohsed under the prevailing
law to carry on securities dealings, the provisainSub-section(1) shall not

apply to such shares or debentures.

Raising loans or _issuing debentures(l) If a public company deems

necessary to raise loans or issue debentures, it smpecifying the reason
therefore, a work plan to be executed from proceeukbudget necessary for
that propose raise loans or issue debentures withvithout pledging or

mortgaging its immovable assets.

Provided, however, that no debentures may be issumess and until an
approval to commence its business is obtained &ntsued capital is fully

paid up.

(2) Notwithstanding anything contained in the pi@avg law, any
company may, subject to sub- section(l) , raiseitiaddl loans or issue
additional debentures against the security alrdadyished by that company
with the already furnished by that company with firevious creditors as a
security from such creditors, within the limit oich security, by clearly
indicating the previous creditors as well as amaaftiopan (amount) already
obtained.

(3) Notwithstanding anything contained in the privg law, the
matters relating to the terms, repayment period smdrest of a  loan
borrowed or lent by a company shall be governedabgieed or contract

concluded between the creditor and the borrower.

(4) If a company is to raise loans or issue delyestpursuant to Sub-
section (1) or (2), the company shall give its mfation, along with the
reasons for the same, to the office.

Procedures for _issuing debentures(1) A public company shall, in issuing

debentures pursuant to this Act, issue debentdtes making provision of a
debenture trustee. Such debenture trustee hasaabbenture trustee licensed

by the Securities Board.
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(2) The matters relating to the creditor and therdwwer, in issuing
debentures with a debenture trustee, shall be ationed in an agreement to
be concluded between such trustee and the company.

(3) If the memorandum of association or the arsiddéassociation shall
provide that debentures can be converted into sharesuch term has been
specified prior to the issuance of debentures, emteres may be converted

into shares, subject to the share capital relatedgions of this Act.

(4) If any debentures are to be converted intoeshaursuant to Sub-

section (3), this matter has to be clearly mentoinghe prospectus.

(5) Notwithstanding anything contained in the piavg law, the court
may, if it thinks necessary, issue an order of ggeperformance to get
performed a contract concluded between a publiompany and a person in

respect of the subscription of the debentures dsbyehat company.

Agreement to be concluded between debenture trustesd company (1)

An agreement has to be concluded between a compsuigg debentures and
a debenture trustee acting as a trustee for theegiton of the interest of
debenture-holders, in respect of the debenturbs taised by such company.

(2) An agreement to be concluded pursuant to Sutieee(l) shall set
out the following matters:

(a) that the debenture trustee is entitled to carry outause
to be carried out, valuation of the company's &sset

project analysis or management analysis,

(b) the period of repayment of the principal and inderef
debentures subscribed by the debenture-holdertesite
rate, mode of repayment of the principal and irgigre
mode of repayment of the principal and interestd an
matter of conversion of debentures into sharetheafe is

such provision,
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(c) Matters, relating to a provision made on the lighitether
creditors over the assets of the company and ii@sithat

may arise therefrom in the future.

(d) A provision that, in the case of violation or nanfiflment
of the terms mentioned in the agreement or for @ther
reasonable reason, if it is required to take thetrob of
financial transactions of the company or to takesession
if the security as referred to in the agreemeng th
debenture trustee may take in his/her possess@adsets
or properties of such company to the property tleahas
taken as the security of guarantee or hold therggaoaf
guarantee with himself/herself or sell the sameibgtion

or in any other appropriate manner,

(e) Procedures for payment by the company of the servic

charges and other direct expenses of he debenasted,

()] That the debenture trustee shall not be liablenjola@ss or
damage caused to the company or the debenturerholde

from any act done by the trustee in that capacity,

() That, in the event of occurrence of any circumstanc
necessitating the liquidation of the company, tbleeahture
trustee is entitled to take such legal action ag beataken
in behalf of the debenture- holder and exerciseptheers

of the debenture holder.

(h) Other necessary matters on the protection of esteof

the debenture-holder.

(3) The debenture trustee may, for the protectibnnterest of the
debenture-holder, take security of the assets efdbmpany and get such

security registered in his/her name pursuant tetheailing law.
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(4) Prior to the taking of security pursuant to Segtion (3), the
debenture trustee may, if he/she deems neces$swyGary out, or cause to be
carried out, the calculation of property or asdetsaken as security and the

project analysis of management analysis of the emyp

(5) After the conclusion of an agreement betweeatelenture trustee
and a company pursuant to this Section, such coynbas to obtain the

approval of the debenture, trustee if any.

37. Inquiry and demand of statements by debenture truste Prior to

concluding an agreement with a company to act delenture trustee, the
debenture trustee may hold necessary inquiry iat@ obtain or demand
statements, notice or information on, the followmgtters; and the concerned

company has to provide the same if so demanded:

(a) Whether the memorandum of association or artitkssociation of the
company has a provision that it may raise loarmdetwentures: and if so,
whether the board of directors of the company haweps to make

decision to so raise debentures,

(b)  Whether the memorandum of association or artidessociation of the
company has a provision that debentures may bedakrough a

debentures trustee,

(c)  Whether there is a situation that the existing tassethe company can

cover the value of debentures raised,
(d)  Matters relating to other creditors and liabilitefshe company.
(e) The company’s balance sheet and auditor’s report.

() Such other necessary matters as the debenturegnmsty consider to be

appropriate.

38. Company to submit periodic statements to debenturérustee: (1) After an

agreement has been concluded between a compang aethenture trustee
under Section 36, the company has to submit ittersients in financial

transactions to the debenture trustee in everysinths.
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39.

(2) In the event of a change in the managemenhyiked of change
in the ownership of the company after raising dfetgures, the company has
to give information thereof to the debenture trastg@thin seven days after

such change.

(3) In the event of necessity of any additionaltest@nt, notice or
information submitted by the company pursuant tb-Section(1) or (2), the
debenture trustee may demand such statement, motiodormation from the
company; and it shall be the duty of the companyrovide the statement,

notice or information so demanded to the deberttustee.

Rights and liabilities of debenture trustee (1) If the company violates any of

the terms mentioned in the agreement concluded rue@etion 36, the
debenture trustee may instruct such company tdl falfch terms as soon as
possible or to make repayment of the principals iatetest of the debenture-

holder within a time limit as specified by him/her.

(2) If it is required to take the financial transan of the company
under control or to possess the security as refetoein the agreement by
reason of the repayment made under Sub-sectioor(fjr any other reason,
the debenture trustee may, subject to the pregailaw, take the assets,
properties or securities of such company undehéistontrol and hold the
assets or properties so possessed in his/her osgll@uch assets or properties

by auction or otherwise or deal with the same leomanner.

(3) Following the possession of the assets of ttmapany under Sub-
section (2), the amount of a debenture-holder shallrepaid out of the
proceeds of sale of the assets. If any amountinsnsarrplus after repayment
of the amount payable to the debenture-holder, délgenture trustee shall

return that amount to the concerned company

(4) Notwithstanding anything contained elsewherénia Act, except in
cases where the debenture trustee him/herself theysaassets taken by the
debenture trustee as the security, if the proceédale of the property which
the debenture trustee has taken as security oegsss$ be not sufficient to
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40.

41.

42.

repay all the amounts to debenture holders, therdale trustee shall pay the
amounts to debenture-holderso rata; and such shortfall amounts shall not
be recovered from the debenture trustee’s property.

(5) Any debenture-holder holding more than fiftyrgent debentures
may, showing the ground of failure of a debentwmstee to act in the interest
of debenture-holder, make an application to theuBwes Board to remove

such debenture trustee.

(6) If, on examining the application made pursuanStib-section (5),
the contents appear to be reasonable, the SesuBiiard may remove such
debenture trustee and arrange for another debemntistee.

Service charges to _be collected by debenture trugte(l) The debenture

trustee may collect service charge from a compamyhaving acted in the
capacity of debenture trustee. The amount of sechice charge shall be as
specified in the agreement concluded between therdare trustee and the

concerned company.

(2) The debenture trustee may recover from the exored company
such actual expenses incurred in doing any actebralb of the company or
debenture-holder or in carrying out valuation, pgsgn or auction sale of the

company’s assets.

Debenture trustee to _have rights of debenture-holde (1) If a company

raising debentures is liquidated or becomes insnliee any other reasons, the

debenture trustee shall make representation orfludtihe debenture-holder.

(2) In the event of necessity to institute a lawvsan behalf of the
debenture-holder for the repayment of the principatl interest of such
debenture-holder or otherwise, the debenture tuskall have the right to

institute the lawsuit on behalf of the debenturédbo

Sale or pledge of shares or debenture¢l) The share or debenture of a

company may be sold or pledged as good as movabjeeny, subject to this

Act, the memorandum of association and articlessebciation.
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(2) Notwithstanding anything contained in Sub-s&ti(l), the promoter
of a company, other than a private company whichrod borrowed loan from
any other company, shall not be entitled to selpl@dge any share held by
him/her until the first general meeting of thatgmany is held and a call on the

share issued in his/her name is fully paid up .

(3) where a share or debenture is pledged purso&ub-section(l), the
pledge shall make an application, in such format along with such fees as
may be prescribed, to the registered office ofdbmpany to have the matter
recorded in the register. The applicant shall aldomit the deed on pledge as
well as the share or debenture certificate, alon the application to be so

made.

(4) Where an application is made pursuant to Scbese (3), the
company shall record in the register the executbrsuch pledge and on
receipt of information on the redemption of the shar debenture so pledged,

the records of such pledge shall be crossed offdyister.

43. Transmission of shares or debentureq1) If any share or debenture is sold,

subject to Sub-sections(1) and (2) of Section H&,duyer thereof shall make
an application to the registered office of the camp, in such format and
along with such fees as may be prescribed, to aed debenture or share
transmitted to his/her name. The applicant shalb @ubmit, along with such
application, a copy of the deed relating to thee sald purchase of share or

debenture certificate.

(2) If an application is made under Sub-section {i¢ company shall
cross off the name of transferor shareholder oedtlve holder and enter the
name of the transferee shareholder in the regmatéin fiteen days after the

making of such application.

(3) Notwithstanding anything contained in Sub-smcti(1), if the
prevailing law on securities transactions providest no deed of transfer is
required to transfer the title to the share or délre of a company such deed
shall not be required to be produced along witlagplication to be so made.
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(4) If a person who transfers any securities malkespplication, also
accompanied by a deed of transfer of share, sibgeitie purchaser to get the
transfer of any share or debenture recorded, timgpany shall register the
name of share or debenture transferee in the shldestregister or debenture-

holder register as if such application was madéhkytransferee him/herself.

(5) If any person acquires the title to any sharedebenture by
operation of any other provision contained in thevpiling law the provision
contained in Sub-section(1), shall not be deemqutégent the company from
registering such person as a shareholder or deleentider.

44. Refusal to_ register _share or _debenture (1) Notwithstanding anything

contained in Section 42 or 43, a company may, efollowing circumstances,
refuse to record any pledge of a share in thetexgs to effect transmission of

a share or debenture where it has been disposed of:
(@) If a call on the share has not been paid up,

(b) If such transmission will be contrary to the asdglof
association of the company or the agreement coadlud
between the shareholders,

(c) If the transfer fee is not furnished along with the
application.

(2) In refusing to record the pledge of a shardedyenture in the register
or to effect transmission of a share of debentur@eurSub-section(1), the
company shall give information thereof to both tremsferor and the transferee
or the ledger and pledge of the share or debenmtitinén fifteen days from the
date of making application.

45. Other circumstances where shares or debentures maywehransmitted: If

any person becomes entitled to the share or defgeritalded by any
shareholder or debenture-holder because of higleath, being insolvent or
otherwise under the prevailing law, and that pesmm@cquiring the title or on

whom the title is so devolved makes an applicatamtompanied by an
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evidence thereof, to the company, in such format accompanied by such

fees as prescribed, the company shall transmit siete or debenture to

him/her.

Provided, however, that notwithstanding that areshteas not yet been

transferred to the successor so acquiring the titen instrument of transfer of

the share held by the previous shareholder andstfdr other rights over such

share is executed by his/her heir established utidemprevailing law, such

transfer shall be deemed to have transferred to successor.

46. Shareholder and debenture-holder regqister (1) Each company shall

establish a shareholder register and debentureshadgjister in the prescribed

format and maintain the same at its registeredaffi

(2) The following matters concerning each sharedoldhall be

mentioned in the shareholder register as refer@dnt Sub-section (1),

according to the serial number of shares:

(a)
(b)
(€)

(d)
(€)
(f)

Full name and address of the shareholder,
Number of shares subscribed by the shareholder,

Total amount paid by the shareholder and outstgndin

amount payable by him/her for the share,
Date of registration of his/her name as the shadeho
Date when his/her name was struck off,

Name and address of the nominee after the deatheof

shareholder, if such nominee is appointed.

(3) The following matters concerning each debenhgaleler shall be

mentioned in the debenture- holder register agregfeto in Sub-section (1),

according to the serial number of debentures:

(a)
(b)
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(c) Total amount paid by the debenture-holder and

outstanding amount payable by him/her for the deben

(d) Date of registration of his/her name as the debentu
holder,

(e) Date when the name of the debenture-holder waskstru
off,

()] Name and address of the nominee after the deatheof

debenture-holder, if such nominee appointed.

(4) If a shareholder or debenture-holder of a campidesires to inspect
the register maintained pursuant to Sub-sectiontfl® company shall allow

him/her for the same.

Provided, however, that in the case of a publimgany, the company
may, by publishing a seven-day advance notice mewaspaper with national
circulation, and in the case of a private compatiye company may, as
provided in the articles of association or conseragreement, close inspection
of the register for a maximum period of thirty datsone time, not exceeding

in the aggregate forty-five days in a year.

(5) If any person desires to have a duplicate aopthe shareholder
register, such duplicate copy shall be issued &b pierson by collecting the
fees as prescribed, in the case of a public comparysuch fees as mentioned
in the memorandum of association, articles of aasoa or consensus
agreement, in the case of a private company, excegatse where inspection is

closed pursuant to the proviso to Sub-section (4).

(6) Notwithstanding anything contained elsewherethis Section, a
listed company may cause the securities registemognized under the
prevailing law to provide securities deposits sexwio establish and maintain a
register. A copy of the register so maintained Ishal kept at the registered
office of the company, prior to giving a noticetbé general meeting each year.

The register shall set out the matters mentione&lin-sections (2) and (3) .
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(7) It a register maintained under Sub-section i§6)found to have
recorded a false matter in a manner to affect idie¢ and interest of a person,
such securities registrar, his/her director, off@ed employee shall be liable to
punishment as mentioned in Section 160, and theezord person shall also
be entitled to have recovered the loss and danmagsed to him/her because of

such false record.

47. Information _on title to _share: (1) If a company asks any shareholder to

provide information as to what capacity one hasiokd the shares with full

voting rights registered in his/her name or whethay other person has
investment in the shares registered in the nansudi shareholder and where
there is another person as a the beneficiary df sbhares, as to the identity and
nature of the title of that person, it shall be they of such shareholder to

provide such information to the company within tyhoays.

(2) On receipt of the information sought under Sabtion (1) , the
company shall record opposite the name of the aaedeshareholder, in the
register the date of demand of such informatione @é receipt of information
and the contents of information received and pmvithe Office with

information pertaining there to within seven days.

48. Address of shareholder (1) Unless otherwise altered by a notice, thereskl

of a shareholder mentioned in the shareholdertezgiball be considered to be

his/her real address.

(2) In the event of change of address of a shadeinoa written notice of
the new address has to be given to the registefiek @f the company
immediately after such change.

(3) On receipt of the notice as referred to in Sabtion (2), the director
or company secretary shall record the address angeld in the shareholder

register.

(4) When a notice is sent to the address supplied Bhareholder, a

notice required to be sent by a company to thes$imdoter under this Act shall,
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unless otherwise proved, be deemed to have begnsdant, and received by

the concerned shareholder.

49. Index of shareholders (1) Unless the shareholder register is in sucmfas in

itself to clearly constitute an index of the nanwfsshareholders, every
company having more than fifty shareholders shapare and keep a separate

index of the names of its shareholders.

(2) In the event of any alteration in the sharebddregister, necessary
alteration shall also be made in the index prepareter Sub-section (1) within

thirty days after the date of such alteration i tégister.

(3) The index of shareholders shall be kept in sacmanner that
necessary information in respect of each sharehaltebe readily found from
the shareholder register.

(4) The index of shareholders shall be kept togattith the shareholder
register.

(5) If a company fails to comply with this Sectidhe company shall be
deemed to have failed to comply with this Act.

50. Substantial shareholders (1) If any person subscribes ordinary shares with

full voting rights that are five percent or more tbe paid up capital of any
public company of which shares that person has lreltiis’her name or
through his/her agent, that person shall be deamdthve his/her substantial
shareholding in such company.

Provided, however, that in the case of a compamnbgahe paid up capital of
more than two hundred fifty million rupees, any quer shall be deemed to
have the substantial shareholding despite that pecson has subscribed one

percent or more of the total paid-up capital ofsaompany.

(2) A substantial shareholder of every public compahall give the
company information setting out his/her name, asklras well as full
particulars of the shares registered in his/hehisther agent’s name, within
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51.

thirty five days after the knowledge of being a sabtial shareholder of that

company.

(3) If a person ceases to be a substantial shatehalf any public
company, that person shall give the company inftionasetting out his/her
name, the date on which he ceases to possess atus sif a substantial
shareholder of that company and other particularsvall as the reason why
he/she has ceased to be a substantial sharehaitten thirty-five days after

the date of knowledge of that matter.

(4) Every public company shall maintain a sepanagster for the
purposes of Sub- section (1), (2) and (3).

Inventory of shares, debentures and loang1) Every company shall prepare

and maintain an inventory of the existing sharebidand debenture -holders

and persons who ceased to be shareholders or debémiders as at thirty

days prior to the holding of the...".annual general meeting.

(2) The inventory as referred to in Sub-sectiongfdgll outsjnter alia,

the following particulars.
(@) Authorized capital and number of shares of the aogp
(b) Issued share capital of the company,
(c) Paid-up capital of the company,
(d) Calls made on every share,
(e) Total amount of installments paid,
() Total amount due and recoverable,
() Total amount paid on share and debentures asragke

(h) In the event of forfeiture of any shares, total bemof

such shares, reasons for forfeiture and date thereo

" Deleted by the Some Nepal Act (Amendment) Act, 2064
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52.

53.

(1) Loans borrowed from any bank, financial institution

any other person or guarantee furnished by the aayp
()] Names and addresses of the existing directors.

(3) The inventory referred to in Sub-section (halsbe signed by at
least one director and be submitted to the Offiddin 30 days after the date at
which the annual general meeting of the comparheid and, in the case of a
company not holding the annual general meetingiwitme year after the date
at which the company has obtained permission ty @ar such business as to
require permission of the concerned body purstatiie prevailing law, if the
company carries on such business, and after tleeodaegistration where such
permission is not required; and if there is angralion in the inventory once it
Is submitted pursuant to Sub-section (2) , onlydétails of such alteration can

be submitted.

(4) If any alteration is made in the inventory, r@ferred to in sun-
section (1), of a company not holding the genera¢éting details thereof shall
be sent to the Office within six months of sucleition.

(5) Notwithstanding anything contained elsewherthia Section, if any
company mentions the details as referred to in sadbion(1), as well, in the
report required to be submitted pursuant to Sedt&nsuch company shall not

be required to send a separate inventory to this€dnder this Section .

Lien_on shares A company may attach a share registered in tmeenaf a

shareholder and dividends payable thereon, as feellall moneys due and
payable by him/her to the company in respect of share or for all moneys
due and payable by him/her to the company underptiegailing law and

recover such moneys by deducting the same frorditheends.

Payment of amount for shares:(1) An amount for a share shall be paid up

within the period of a call made in accordance it articles of association.

(2) In making a call pursuant to Sub-section (1goapany shall send

every shareholder a written notice, in the presctiformat, specifying a time-
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limit of at least thirty days and the installmentyglale by him/her, the place
and time for payment. A public company shall gisblish such notice, for at

least three times, in a daily newspaper with nafi@mrculation.

(3) If a shareholder fails to pay the sum called payable in respect of
the share within the period as referred to in Sediisn(2), a notice shall be
sent to the concerned shareholder, giving an achditiperiod of three months
after the date of expiration of that period, anccsying clearly that if
payment is made within that period, it shall beepted, along with interest at
the prescribed rate and if that shareholder failsnake payment even within
that period, his/her share shall be liable todoéeited. In the case of a public
company, such notice shall also be published inady chewspaper with
national circulation for at least three times. hie installment called is not paid
even within the time-limit as mentioned in that netithe company may forfeit
all or the remaining shares after retaining the Inemof shares as fully paid up
to the extent of the amount paid up on the sharesespect of which the
company has given such notice or also to the extietie amount of dividends,

if any, attached in respect of such shares.

Provided, however, that where the company hasdjraadergone liquidation
or insolvency prior to the forfeiture of sharesy aamount due and payable in

respect of the shares liable to accordance witlptéeailing law.

(4) Where any share is forfeited under Sub-sec{®)n the board of
directors may refund the amount already paid upespect of the share so
forfeited and the amount equal to the dividendsniy attached in respect of
such share, or issue the share to the extent abtgreuch amount; and where
the amount is to be refunded, it has to be refuwdtddn three months after the
forfeiture of share.

(5) In the event of failure to make refund withimée months pursuant
to sub- section (4), interest chargeable on suahuammafter the expiration of

that period shall also be paid.
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(6) The shares forfeited under Sub-section (3) b&gold or otherwise
disposed of in such manner as the board of direchary, subject to the articles
of association, thinks fit.

(7) A company which has been making profits for aique of three
consecutive years or more may, by a special rasal@dopted at its general
meeting determines that a call may not be madesipest of certain portion of
its share capital not called on except in the cddruidation or insolvency of

the company.

(8) After a special resolution has been adoptaetkuisub-section (6), a
call may not be made on the amount of share caipiglis yet to be called on
as mentioned in that resolution except where tinege meeting, by adopting
another special resolution, decides to make sultlaed except in the case of

liquidation or insolvency of the company.

54. Payment of amount of shares held jointly(1) Every partner shall pay the

amount of call on the shares held jointly in prajorto his /her ownership.

(2) Except where there exists a duly executed dedidating specific
portion owned by each partner in the shares hetdyant to Sub-section (1),
all the holders of such shares shall be deemede bqual ownership there

on.

55. Ownership of shares and debenturedf a dispute arises about the ownership

of any share or debenture issued by any compaeypéhson whose name is
registered in the share or debenture register aiaed by the company shall,
unless otherwise proved be regarded as the owrsercbfshare or debenture.

56. Power of company to alter its share capital(1) Subject to the provisions

contained in its articles of association, any comypiaay, by adopting a special

resolution at its general meeting, make alteraitiats share capital as follows:

(a) By increasing its authorized share capital by saciount

as it thinks expedient by issuing new shares,
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(b) By consolidating or dividing all or any of its skatapital

into shares of larger or smaller amount,

(c) By canceling the shares which, at the date the tactppf
the resolution in that behalf, have not been takeagreed
to be taken by any person or the shares forfeiteduyant
to Sub-section (3) of Section 53 and diminishing the
amount of its share capital by the amount of treresh so

canceled.

(2) When a special resolution for altering the tappursuant to sub-
section (1) is adopted, the memorandum of assoniadind articles of
association of the concerned company shall be dédmdnave ...... been

amended to that extent.

(3) A submission, accompanied by the prescribed $@ll be made to
the Office for the record of the resolution adoppenisuant to Sub-section (1)
and the amendment to the memorandum of associaiwh articles of
association; and the Office shall accordingly rdctire alteration made in the
capital of the company and the amendment made @ontemorandum of
association and articles of association and gifernmation thereof to the
company within seven days after such submission.

(4) A cancellation of shares, if any, made in parse of Clause (c) of
Sub-section (1) shall not be deemed to have beate f@ purposes of the

reduction of share capital of a company.

(5) If a company is required to increase its isscapital to the extent of
its authorized capital, it may increase such chjjaadopting an ordinary

resolution at the general meeting.

(6) If a public company is required to increasesit®re capital under
Sub-section (5) and issue its shares publiclyhdllsfulfill the procedures
specified in this Act and the prevailing law on seites.

" Deleted by the Some Nepal Act (Amendment) Act, 2064
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Provided, however, that in so issuing bonus shanesright shares that they
may be subscribed by its existing shareholderseanployees only or issuing
shares pursuant to Sub-section (9), such compaallyrst be required to fulfill

such procedures.

(7) A public company shall publish a notice on #sie of right shares,
which may be subscribed by the existing sharehsldanly, in a daily
newspaper of national circulation for at least ¢hoensecutive times prior to

fifteen days of the issue of such shares.

(8) The existing shareholders shall have the fightt to subscribed the
shares issued under Sub-section (7) in proportiontheir respective

shareholding.

(9) Notwithstanding anything contained in Sub-s&tti (8), no
shareholder of a company existing for the time fehall have the first right

over the following shares to be issued by the campa

(@) Shares issued by the company for any consideratiogr

than cash,

(b) Shares issued to any person under any right olityaci
provided in accordance with the terms of an agre¢me
concluded with the company,

(c) Sharesissued under an employee share scheme,

(d) Shares issued in accordance with an agreementuzbett!

between the company and its creditors,

(e) Shares existed on converting preference shares into
ordinary shares or debentures into shares by tmpaoy,

() Shares issued in accordance with an agreement dretwe
the concerned parties in the course of managenigheo
company, restructuring of its capital or loan or tire
course of implementation of a restructuring program

agreed upon between the relevant parties in aceoeda
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with the prevailing law on insolvency or in the csal of
implementation of a program of conversion of a publ
company into another public company.

(10) No share capital shall be increased or borsesissued by
revaluating the assets of a company other than fpoofits made by the

company or funds created out of profits.

(11) In issuing shares under this Section, a timé bf at least thirty-
five days shall be given to the existing sharehielde subscribe the shares. If
such shareholders fail either to subscribe theeshar to sell or transfer the
right to subscribe shares to any one else withen ghid time limit or, such
shares may be sold in any other manner as decil#dtelboard of directors of

the company.

57. Reduction of share capital (1) If a company intends to reduce its share

capital , it may, by adopting a special resolutiorthat effect at its general
meeting, reduce its share capital by obtaining @pgrof the Court and making
necessary amendment to or alteration in the memamaraf association and

articles of association, accordingly.

(2) On receipt of approval of the Court pursuanstd-section (1), the

company may reduce its share capital as follows:

(@) By reducing the capital to such amount as has lpegh
up where calls for payment of amount on sharesnate

fully paid up,
(b) By paying back any paid-up share capital,

(c) By devaluating the face value of shares where the
company has sustained a big loss or suffered aralatu
calamity.

(3) Notwithstanding anything contained in subsett({@), a company
which has already become insolvent in accordantettve prevailing law shall

not reduce its capital pursuant to this Section.
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58. Procedures for obtaining approval of Court to redu@ share capital (1)

Where a company has adopted a special resoluticedaicing its share capital
pursuant to Section 57, it shall make a petitiontte Court for an order

confirming the reduction.

(2) Where a petition is made pursuant to Sub-secti), the concerned
company shall, prior to the hearing of such patitipublish a public notice in a
daily newspaper of national circulation for at letgee times, setting out the

venue and date of hearing on the reduction of stegréal of the company.

(3) Every person who is entitled to any debt orinclaunder the
prevailing law at the time of commencement of thading up or insolvency
of a company shall be entitled to submit his/he&inecland objection to the

reduction of share capital of the company.

(4) The director or company secretary of a comparall, as ordered by
the Court, submit to the Court a real and trueoistreditors of the company, if
any, setting out, inter alias, their names, adeéessnd amount of debt
repayable to each of them, at the commencemengaririg of the petition for

reducing the capital of the company .

(5) Irrespective of whether the creditors whosetsledre yet to be
discharged or determined, out of the creditors whuammes are entered on the
list submitted pursuant to Sub-section (4), do ondbconsent to the reduction
of capital in the case where the company admitfulh@mount of the debts or
claims made by the creditors, or though not adngtiin agrees to make
provision of moneys required to pay such amount amakes required
provision for the same by executing a bond undertgto pay the full amount
within a certain date, then the Court may issueeombnfirming the reduction

of the share capital .

(6) In taking action for approval on a proposeducttbn of share capital
which involves either the diminution of any liabyliin respect of unpaid share
capital or the paying back to an shareholder ofamgunt paid for shares, the
Court may, if, having regard to the circumstanced available evidence, it

www.lawcommission.gov.np 50



www.lawcommission.gov.np

thinks proper so to do, direct that the provisiohSub-section (3) or (4) shall

not apply to any specific creditor.

(7) If the list of creditors submitted pursuant tdosection (4) is found
to contain any false statement or omission, thectbr of the company who
submits such list and the officer who signs sudt Bhall be liable to

punishment under this Act.

Provided, however, that if the officer who sigasis list proves that any
omission or mistake was made without his/her kndgéeor immediately when
he/she knew such omission or mistake, he gave idomto the Court for the
rectification of such omission or mistake, priottihe making of an order by the
Court under this Section or he exercised all reaslencare to avoid such

omission or mistake, he shall not be liable to hatishment.

(8) If the Court is satisfied, with respect to ttreditors who under Sub-
section (1) are entitled to object to the resolutom reduction of capital, that
either their consent to the reduction has beenirsdxtaor their debts or claim
have been discharged or have been determined arad Hre state of discharge,
or have been secured, it may make an order confynthe reduction,

specifying appropriate alters and conditions.

(9) Where the Court makes an order pursuant tosgaben (8), it may,
if it thinks proper so to do, order directing tlthe concerned company, of
which resolution to reduce capital has been coicoell, shall, for a specified
periods, add to its names the last words theremfwtbrds “ capital reduced”
and publish necessary notice with a view to givimigrmation to the general
public about the reasons and causes for such feduahd other important

information in regard thereto .

(10) Where, pursuant to Sub-section (9) , a coypsiordered to add
to its name the words “capital reduced”, those waildall, until the expiration
of the period specified by the Court, be deemetidcan integral part of the

name of the company.
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(11) The contents of the terms contained in anrasseed by the Court,
pursuant to this Section, in the course of confugnia resolution for the
reduction of capital shall be deemed to have ipstofbeen incorporated in the
memorandum of association and articles of assooiati the company; and the
memorandum of association and articles of assoaiahall be deemed to have

been amended to that extent.

(12) Any director who knowingly conceals, hides lmlds back the
name of any creditor who, under this Section, isitled to object to the
resolution for reducing capital or knowingly pregsror submits a false
statement on the amount of loan or clam or ligboit conceals, hides or holds
back such loan or liability or prepares or causegrepare a false statement or
any officer or employee of the company who abetsuith act shall be liable to

punishment under this Act.

(13) Where the share capital of a company is redlyaegsuant to this
Section, the director or company secretary of tdwempany shall mention and

authenticate that matter in each share certifisastged by such company.

59. Liability of shareholders in _respect of reduced shege capital: Except as

otherwise provided for in this Section, a shaléér of the company, past or
present, shall not be liable, in respect of anyesim@entioned in the order issue
by the Court confirming the reduction of share tapito pay any amount
exceeding the difference between the amount agtpaid on the share or the
reduced amount, id any, which is deemed to have pa#&l thereon, as the case
may be , and the fixed amount of such share.

Provided, however, that where the list of crediterditled to object to the
reduction of share capital submitted to the Courit® any such creditor and,
after an order confirming the reduction of capitéltloe company has been
made, the company is unable to pay the amountbf df such creditor, the
shareholder of the company shall be bound to payathount as mentioned in
Sub-section (3) or (4) .
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(2) Notwithstanding anything contained in the psovio Sub-section (1),
where the list submitted to the Court omits the @amnany claim of a creditor
because of a fault or negligence of his/her owr, ghareholders shall not be

bound to pay such amount.

(3) A person who was a shareholder of a compatiyeatlate of issue by
the Court of an order confirming the resolution feducing the capital of the
company shall be liable to pay an amount not exogeitie amount which he
would have been liable to pay if the company hademgone insolvency and
commenced insolvency proceedings on the day imméyliatfore the said

date.

(4) If a company is insolvent, and where an appbecais made by a
creditor whose name is said to be omitted fromlidteof creditors submitted
to the Court , along with the proof of omissionhag/her name, the Court may,
if it thinks fit, settle a list of shareholders whee liable to pay to the company
the amount required for the repayment of loan @hsareditor and issue an
order to make calls on shares held by the sharelokkttled on such list as if

they were ordinary contributors in an insolvenapgess of the company.

(5) Notwithstanding anything contained elsewherghis Section, no
share holder shall be liable to pay an amount tesx of the face value of a

share at the time of the subscription of suclieshg him/her.

60. Directors to be responsible in the case o floss wét worth of company: (1)

If the net worth of a public company is reducech#&if the paid—up capital or
less than that the directors shall prepare an apipte strategy for the interest
of the company and shareholders, as well, withintythfive days of the

knowledge of this matter, and present a separaeluteon thereon at the

general meeting toe held immediately after the kedgé of such matter.

Provided, however, that where approval of the ganeeeting is required to

implement such strategy, the extra-ordinary generakting shall be called

promptly.
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(2) The directors of company who fail to preparatstgy or to present a

resolution at the general meeting pursuant to 8ehes (1) or who knowingly

permit the existence of the situation where sucktimg is not called shall be

liable to punishment under this Act.

(3) If it is held that the net worth of company hasen reduced as

mentioned in Sub-section (1) as a resulimata fide intention or malicious

recklessness of any director, the director who cdmsuch act shall also be

liable to pay compensation for the same.

61. Prohibition on purchase by company of its own shaie (1) No company

shall purchase its own shares (buy-back) or lenden@gainst security of its

own shares.

(2) Notwithstanding anything contained in Sub-s@tti(1), in the

following circumstances, a company may buy backsitares out of its free

reserves available for being distributed as diviterby giving information to

the Office:
(@)
(b)

(€)

(d)

(e)

www.lawcommission.gov.np

Where the shares issued by the company are fuidyyga

Where the shares issued by a public company hase be

listed in the Securities Board:;

Where the buy-back of shares is authorized by theles

of association of the concerned company;

Where a special resolution has been adopted aetheral
meeting of the concerned company authorizing thg bu
back;

Where the ratio of the debt owed by the companyois
more than twice the capital and general reservd after

buy-back of shares;

Explanation: For the purposes of this Clause, “debt”
means all amounts of secured or unsecured debts

borrowed by a company.
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() where the value of shares to be bought back byrgpaany
IS not more than twenty percent of the total paiccapital
and general reserve fund of that company;

(@) Where the buy-back of shares is not in contraventib
the directives issued by the Office in this respect

(3) A resolution to be presented at the generaltingegursuant to
Clause (d) of Sub-section (2) shall state the foithg matters:

(@) The reason and necessity for the buy-back of shares

(b) A statement of the evaluation of possible impadtshe
financial situation of the concerned as a resukthefbuy-

back of shares,

(c) The class and number of shares intended to be bough
back;

(d) The maximum or minimum amount required to buy back
shares as referred to in Clause (c) and finanoiaice of

such amount;
(e) The time limit for the buy-back of shares;
()] The mode of the buy-back of shares;

(g9)  Such other necessary matters as specified by theeOf
and as required to be disclosed under the pregddiw, in

respect of the buy-back of shares.

(4) Where a special resolution as referred to im-Saction (3) is
adopted by the general meeting, the concerned aompmy buy back its
shares in any of the following manners within aigeiof twelve months of the

adoption of that resolution:
(@) Purchasing from the stock exchange;

(b)  Purchasing from the concerned employee of the caypa
the shares allotted to him/her,
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(c) Purchasing from the existing shareholders on a

proportionate basis.

(5) Where a company buys back its own shares parsaaSub-section
(4), it shall file with the Office a return contaag the number of shares bought
back, amount paid for the same and other neceds#ajts within thirty days of

the date of such buy-back.

(6) There shall be established a separate capiainption reserve fund,
to which a sum equal to the nominal value of tharet bought back pursuant
to Sub-section (4) shall be transferred; and theuwsrnof such fund shall be
maintained as if it were the paid-up capital .

(7) Where a company buys back its shares pursaeBuli-section (4), it
shall cancel the shares so bought back within amelteds twenty days of the
date of such buy-back .

(8) Once a company buys back any class of sharesugnt to this
Section, the company shall not re-issue the sharédsat class, except for the
iIssue of bonus shares or payment of its liabipyor to the expiration of two
years after such buy-back.

(9) Notwithstanding anything contained elsewherghis Section, no
public company shall buy back its shares in a marnhat such minimum
number of shareholders or minimum paid—up capitl raquired to be

maintained by that company becomes less or lower.

(10) Other conditions where a company cannot buk lita shares and
other terms required to be complied with in theibgyack of its shares shall
be as prescribed.

62. Prohibition on providing loan or financial assistance by company to

purchase its own sharesNo company shall provide any loan or financial

assistance of any kind to any person for purchassngwn shares or the shares

of its holding company or getting entitlement tawls shares in any manner.

www.lawcommission.gov.np 56



www.lawcommission.gov.np

63.

Provided, however, that nothing contained in thexti®n shall prevent a
company from providing loans to any employees ef ¢tbmpany to purchase
the fully paid up shares of that company or itsdimed company or acquire
ownership over such share s in any manner, undeneme of selling shares to

its employees.

To _obtain_approval for commencing business:(1) No public company

incorporated under this Act shall commence its fess without obtaining the

approval to carry on its business.

(2) A public company shall make an application, nglowith the
evidence showing the full payment of calls on thares, out of the amount of
shares undertaken to be subscribed by its prompterthe office for getting

approval pursuant to Sub-section (1)

(3) Where an application is made pursuant to Sabien (2) and it so
proved that calls on the shares, out of the amotishares undertaken to the

Office shall grant approval for carrying on the iness.

Provided, however, that if the amount paid up caretis less than the amount
mentioned in Sub-section (1) of section 11, theic®ffshall not grant such

approval.

(4) without obtaining the approval to commence besspursuant to
Sub-section(2), there shall not be carried out actyof publishing the except
those acts such as convening the extraordinaryrgemeeting, meeting of the

board of directors and management of the company.

(5) Notwithstanding anything contained in Sub-s®&t{i2), where in the
case of a company carrying on any specific busjrieescompetent regulatory
body empowered to regulate such business undgréwiling law has, while
granting a license, specified any terms and cambtio be complied with prior
to the commencement of such business, no approvabmmence business
shall be granted unless and until an evidence sigthie compliance with such

terms and conditions is submitted.
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64.

65.

(6) Notwithstanding anything contained elsewherethis Section, a
private company may commence its transactions imreddiapon receipt of
the certificate of registration with the Office.

Provided, however, that where an approval is toob&ined from the
concerned body pursuant to the prevailing law torycan any specific
transactions, the company shall commence its tciioss only after obtaining

such approval.

Prohibition on issue or sale of shares at a discotin(1) A company shall not

issue or sell its shares at a discount.

(2) Notwithstanding anything contained in Sub-smufi), a company
may, on the following conditions, issue or sellrgsaat a discount by adopting
a special resolution at the general meeting tbdfiact, not being less than the

percentage specified in that resolution:

(@) In issuing or selling shares pursuant to a capital

restructuring scheme of the company,

(b) In issuing or selling shares pursuant to a scheife o
converting loans borrowed by the company into share

with the consent of creditors;

(c) Inissuing or selling shares pursuant to an em@sjeare

scheme;

(d) Inissuing shares on such other conditions as apdroby
the Office.

Preference shares(1) A company may issue preference shares asdevor

in this Act, memorandum of association or é&S®f association.

(2) Except as provided in the articles of assommgtino shares issued
pursuant to Sub-section (1) shall be convertedantiinary shares.

(3) In issuing preference shares pursuant to Satwese (1), the

following matersjnter alia, shall be disclosed:
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(@) Whether preference is given to receive dividendsnesj

ordinary shares;

(b) Percentage of dividends receivable by preference

shareholders;

(c)  Whether dividends get cumulated every year (cunvalat
or profits are distributed only in a year wherenoff is

made (non-cumulative);

(d)  Whether preference is given while paying amourghare
in the event of liquidation of company;

(e) Whether voting right is attached there smd if voting
right is attached, whether such right is availabily in the

case of preference share or also in other matters;

()] Whether voting right is available also in other teet
pursuant to Clause (e) , the proportion to whicthsught

IS exercisable;

(g) Whether preference shares can be converted intnaoyd
shares;

(h)  Whether the amount of preference shares can bemettk
(redeemable) or cannot be redeemed (irredeemalbde ea

certain period,;

0] Whether, in redeeming preference shares, premium is

payable on redemption.

(4) Where any redeemable shares are issued, tlmesshkhall not be

redeemed unless they are fully paid.

(5) No amount of preference shares shall be reddesreept out of
profits which would otherwise be available for dend or out of the proceeds
of a fresh issue of shares made by the companythierpurposes of the

redemption.
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(6) Where a premium is payable on the redemptioanyf redeemable
preference shares, there shall be provided foparage fund out of the profits
of the company or out of the company’s shares pmemaccount, for the

purposes of redemption of such shares.

(7) Except in cases where any redeemable prefersheges are
redeemed out of the proceeds of a fresh issueavéstpursuant to sun-section
(5) , while redeeming preference shares pursuanthi® Act, a capital
redemption reserve account shall be established aoan equal to the nominal
amount of the shares redeemed shall be transfeéorddat account, out of

profits which would otherwise have been availabledividend.

(8) The capital redemption reserve account estaipursuant to Sub-

section (7) shall be maintained as if it were tha&pup capital.

(9) After the completion of the redemption of anseference shares
redeemed pursuant to this Section, such sharelsb&hakeemed to havepso

facto, been cancelled.

(10) A company shall while redeeming any prefereslares, follow
such terms and procedures as provided by thdemtaf association of the
company, subject to this Section; and such redemptif preference shares
shall not be taken as reducing the amount of aizthdrshare capital of the

company.

(11) Where a company has redeemed or is about deene any
preference shares, it shall have power to issue stexes up to the nominal
amount of the shares so redeemed or to be redeemed.

(12) Where a company has redeemed any preferenagesshthe
company shall give information thereof to the Offigghin one month of such
redemption; and on receipt of such information, @féce shall record such

information in the company register.

(13) Notwithstanding anything contained elsewherethis Section, a

company may issue new shares to its shareholddulyapaid bonus shares,
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out of the capital redemption reserve funds eistiaéd pursuant to Sub-section
(7).

66. Restriction on minor and person disqualified underlaw to make contract

to_be promoter. (1) A minor who has not attained the age ofesr years

and a person who is not qualified to make contuacter the law shall not be

eligible to become the promoter of a company.

Provided, however, that this Section shall not bended to prevent a minor or
a person who is disqualified under the law to maietract from acquiring the
title to the shares of a company subscribed byptmmoter, by virtue of

succession or operation of law.

(2) Where any minor or any person who is disqueifunder the law to
make contract is to purchase or sell any sharelpentures of any company,
the father, mother or husband or wife or legallp@pted protector or guardian

of such person shall do so.
Chapter 5

Meetings of Company

67. General meetings of company(1) The general meetings of a company shall

be as follows.
(@)  Annual general meeting, and
(b)  Extra-ordinary general meeting.

(2) A public company shall send a notice specifyting place, date and
agenda of meeting to every shareholder at the ssldsapplied by that
shareholder to the company, in advance of at leastty one days to hold the
annual general meeting, and in advance of at ligfeestn days to hold the
extra- ordinary general meeting . A notice thergwdll also be published at

least twice in a national daily newspaper.

Provided, however, that while calling any generaetmg which has been

adjourned, if such meeting is not transacting aey agenda, a notice of that
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meeting published in a national daily newspapeadrnance of at least seven

days shall be deemed to have been duly given.

(3) No decision shall be taken in any general mgetn any matter
which has not been notified in advance pursuar8ub-section (2), except in

the following circumstances:

(@) Except as otherwise provided in the other sectadrthis
Act, If the shareholders representing sixty seven gent
of the total shares of the company who are enttbedbte
at the general meeting, attend in person or byypend

vote in favor of taking a decision on any matter,

(b) If the matter was already notified for being trasted in
any general meeting which has been adjourned.

(4) Except in cases where the Office gives prioprapgal to hold the
general meeting elsewhere, the general meetingpaftéic company shall be
held either at the district where the registereficefof such company is
situated or at such place adjoining to the distattregistered office as is

convenient to most shareholders .

(5) A list indicating the name, address of the @axgsshareholders of the
company and the number of shares held by them bleakept at the meeting

venue for inspection by the shareholders.

(6) The matters included in the agenda sent aloitty avnotice of the

general meeting shall be discussed and decidecfithat meeting.

(7) The person chairing the general meeting maguadjthe meeting as
required. Any matter which is notified, pursuanthe Act, before or after the
day of holding the adjourned general meeting magibeussed and decided in
such adjourned meeting.

(8) The original meeting and the adjourned meesimgll have the same
powers. A resolution adopted at the adjourned mgethall be deemed to be

adopted on the date of holding that adjourned megeti
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(9) Where any corporate body has purchased sharascompany, a
person appointed by such corporate body shall b#eghto attended and vote
at the general meeting of the company, on behaifioli body.

(10) The proceedings at any general meeting sloalba void or invalid
merely for reason of the accidental omission t@ giotice to any shareholders
of any listed company or the non-receipt by anyrenalder of notice sent at

the address which he has supplied to such company.

(11) Notwithstanding anything contained elsewhgrehis Section,
matters pertaining to the general meeting of agpei\company and procedures
thereof shall be as provided in the articles obeisgion or the consensus

agreement. Failing such provision, the provisiofighis Act shall apply.

(12) Other provisions relating to the proceduregesferal meeting shall

be as contained in the articles of associationcamapany.

68. Directors required to be present Every director of a company shall be

present in the general meeting as far as possible.

69. Legality of meeting Before every general meeting commences, the

shareholders present therein shall ascertain whdthhas been convened in
accordance with this Act and the articles of asdan; and a general meeting
shall be deemed to have been duly called evenyifodner law has not been
observed with respect thereto, provided a notice baen sent to all

shareholders pursuant to Sub-section(2) of Seéfoand the meeting attended

by the required quorum as referred to in Sectioagf@ées to hold it .

70. Cases where attendance or voting in_meeting is_restted: (1) No person

shall be entitled to attend and vote in any genmexting, in the capacity of a
shareholder, either in person or by proxy on arscuBsion to be held in
respect of any terms and conditions entered intio dre entered into between

him/herself and the company.

(2) No director or his/her partner or his/her preshall be entitled to

vote on any discussion to be held at any GeneradtiNtg in respect of the
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71.

responsibility for any act done or omitted to benelmr done wrongfully by
him/her or in respect of his/her own appointmensmissal, transfer or
confirmation, with respect to the provision of , duction or increment in
remuneration, allowance or bonus or in respectngf agreement, contract or
arrangement regarding his/her employment or angthim which his/her

interest or concern is involved.

(3) Any shareholder who has not paid calls on tm@res shall not be

entitled to attend and vote in the general meeting.

(4) Where any shareholder appoints a director af toncerned
company as his/her proxy pursuant to Sub-section{2pection 71, such
director shall not be entitled to vote in the gaheneeting ,as a proxy of any
one , on any matter in which his/her interest ancewn is involved or on the

matter of his/her appointment.

(5) Notwithstanding anything contained in this Actthe prevailing law,
where a bank or financial institution incorporateader the prevailing law,
which institutes legal action against a shareholdéo has borrowed a loan
from such bank or financial institution against thledge or security of the
shares held by him/her, for his/her default in y@pgthe loan, writes to the
concerned company to prevent him/her from exergiswting right in respect
of shares, then the company shall prevent suctekblter from exercising
voting right in respect of the shares held by hen/for a period until he/she

repays the loan.

Right to vote in general meeting(1) Except as otherwise provided in this Act

or the articles of association of a company, ohlg person whose name is
registered as a shareholder in the shareholdesteeghall, subject to Section
70, be entitled to attend the general meeting astl wtes at the rate of one

vote for each share held by him/her.

(2) Except in cases where the articles of assocdatf a company

prohibit the proxy of a shareholder from exercisithg right to vote, any
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shareholder may, subject to this Section , appamtther person as his/her

proxy to attend the general meeting and vote idstédim/herself.

(3) Subject to Sub-section (1) or (2) , where aramalder who is
entitled to vote is not able to personally attemel iheeting, he/she may appoint
a proxy to vote in his/her stead, by an instrun@nproxy executed in the
prescribed format and signed by him/her and theypsm appointed shall be
entitled to attend or vote in the meeting , subjedhe provisions contained in
Section 72.

(4) where two or more persons jointly hold any skaonly the vote cast
or instrument of proxy executed by the partner amtpd by such partners or
by the proxy appointed by that partner pursuarBub-section (2),and failing
such appointment of any partner, by the partners&htame appears first in
the serial order, out of the partners, in the ahalder register maintained
pursuant to Section 46 shall be valid.

72. Provision on voting in election of director (1) Except as otherwise provided

in the articles of association, on a poll in electiof directors, every

shareholder shall be entitled to cast such numbeotes as may be set after
multiplying the number of shares held by him/hertbg number of directors
to be appointed; and the director who casts sutésumay cast all his/her votes
for a single candidate or may cast votes in a matma& his/her votes are

divided for more than one candidate as indicatetifwyher.

(2) A corporate body entitled to appoint a diregbarsuant to this Act
or articles of association may appoint directors proportion too its
shareholding, and in such a case, it shall but riglexl to cast vote in the

election.

Provided, however, that a corporate body whichokable to appoint even a
single director in proportion to the number of gsaand the total number of
directors or which fails to appoint a director xeecise of the power conferred
by this Sub-section may, like other shareholddte tpart in the election of

directors representing shareholders, cast voteil®rchndidacy up to the
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74.

number of directors that can be elected in proporto the shares held by that

body in such election.

Quorum: (1) A quorum for the general meeting of a privetenpany shall be

as specified in the articles of association of stmmpany.

(2) Unless the articles of association of a pubtimpany provides for a
larger number for the quorum, no proceedings of rifeeting of the public
company shall be conducted unless at least thraectsbiders of the total
shareholders, representing more than fifty per adnthe total number of

allotted shares of that company, are present aith@erson or by proxy.

(3) Where a meeting cannot be held because of quasureferred to in
Sub-section (2), and the meeting is called nexe tbg giving a notice of at
least seven days, nothing shall prevent the holdfrggich a meeting if at least
three shareholders, representing twenty five péroérthe total number of

allotted shares of the company, are present dithggrson or by proxy.

(4) Notwithstanding anything contained elsewher#hia Section, in the
case of a company incorporated under the provis&ub-section (2), of
Section 3 or a company incorporated under Subesddt) of Section 173, the
presence of three shareholders as mentioned irs&ettpn(2) or (3) shall not

be mandatory.

Discussion _and decision(1) A general meeting shall be chaired by the

Chairperson of board of directors and, in his/hbseace, by the person

nominated by the directors from amongst themselves.

(2) Every matter to be discussed in a general mgethnall be presented
in the form of resolution. The chairperson of theeting shall declare whether

a resolution has been adopted or not.

(3) The opinion of majority of the shareholdersgam® in the meeting
shall be deemed to be the decision of that meeimgvery matter put to the

vote. Such voting may be taken in such manner dictua show of hands,
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voice voting, division of shareholders in groupspotl (use of ballet paper) as

well as other appropriate method as prescribedhéyChairperson.

Provided, however, that in the case of a specslugion, the resolution shall
be deemed to have been adopted by the meeting ibihe shareholders
representing seventy five per cent shares odtethareholders present in the

meeting vote in favour of the resolution.

(4) If the votes are evenly divided for and agasisa general meeting,

the Chairperson of the meeting may exercise thincpgote.

Provided, however, that the Chairperson shall motibprived of the right to

vote in the capacity of shareholder.

75. Minutes to be kept (1) Every company shall keep minutes of the pedoggs

of general meeting, by making entries thereof inepasate book; and the
minutes shall be signed by the chairperson of thetimg concerned and by the
company secretary, if any. In the case of a compamgh has no company
secretary, the minutes shall be signed by the @hmmon of the meeting
concerned and by a representative of shareholggsirded by a majority of

the general meeting.

(2) While keeping the minutes as referred to in-Settion (1), matters
such as the manner in which the notice of the mgetias issued, the number
of shareholders present, the percentage of rapedgm of the total shares ,

the result of voting, if any, shall all be set authe minutes.

(3) The minutes set down pursuant to this Sectiall §fe sent to the

shareholders within thirty days of the holdingloé tgeneral meeting.

Provided, however, that if any company publishies minutes in a

national daily newspaper, it need not send the sartiee shareholders.

(4) The minutes of proceedings of the general mgetept pursuant to
Sub-section (1) shall be kept at the registeregtefdf the company. If any
shareholder wishes to inspect such minutes durfigechours, the company
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secretary or such other employee as designatedchédogdampany shall allow

such inspection.

(5) If any shareholder wishes to get a copy of mmutes of the general
meeting, the company shall provide such copy byecbhg such fees as
specified by its articles of association.

Annual general meeting (1) Every public company shall hold its first arah

general meeting within one year after it is permditi@ commence its business,
and thereatter it shall hold the annual generaltimge=very year within six

months after the expiry if its financial year.

(2) If any public company fails to call the anngahneral meeting even
within three months after the expiry of the timeniti referred to in Sub-
section(1), the office may give direction to cdletannual general meeting of

such company.

(3) If the company fails to ca;; the annual geharaeting even within
three months after the receipt of the directiomedsrred to on Sub-section(2),
any shareholder may make a petition, setting ceithtter, to the court. Where
such petition is made, the Court may either caaskold the annual general

meeting or issue any other appropriate order.

(4) Notwithstanding anything contained in Sub-sewi (1) and (2) of
section 73, the shareholders present in the gensrating called pursuant to

the order of the court under Sub-section (3) dalleemed to be a quorum.

Matters to be presented and decided in_annual genar meeting (1) The

directors shall present the annual financial staetdésas audited, auditor’s
report and director’s report at the annual gen@egting of a public company.

(2) If the shareholder or shareholders represeratirigast five per cent
of the total number of votes shall so desire, g/tlhay, by submitting an
application to the directors prior the issue ofodiae under Sub-section (2) of
Section 67, cause any matter to be presented animeal general meeting for

discussion and decision.
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(3) At least twenty one days prior to the holdirfglte annual general
meeting, every public company shall make arrangemsmt that the
shareholders can inspect and obtain copies of rineah financial statement,
directors’ report and auditors’ report as refertedn Section 84 and publish a

notice in a national daily newspapers for inforimathereof.

(4) Information of the statements and reports dsrnexd to in Sub-
section (3) may also be disseminated through eleictcommunication media,

as per necessity.

(5) If any shareholder makes a request for a cdplgenannual financial
statement, directors’ report and auditor’s repsntederred to in Sub-section (3),
the company shall provide a copy of such reportsstatements to such

shareholder.

(6) Except as otherwise provided in this Act, mattef distribution of
dividends to shareholders, appointment pf direcemd their remuneration,
appointment of auditor and his/her remunerationso€h other items as
required by this Act or the articles of associatiorbe decided by the annual
general meeting of the company can be presentdtatecided by the annual
general meeting of the company can be presentehdtdecided by that

meeting.

Provided, however, that on the rate of dividendsb® distributed to the
shareholders shall be made in a manner to exceedath of such dividends

fixed by the board of directors.

78. Report to be submitted to Office Every public company shall prepare a

report indicating the following matters and subthie same to the Office in
advance of at least twenty one days before theirnwlof the annual general
meeting. Such report has to be approved by thedbafadlirectors and certified

by the auditor of the company.

(@) The total number of the shares allotted,
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(b)

(€)

(d)

(e)

(f)

(9)

(h)

(i)

1),

(k)

()
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Number of fully paid up and unpaid shared out of th

allotted shares out of the allotted shares,

Particulars of director, managing director, iturgl
executive chief and manager of the company, ancduatno
of remuneration, allowance and facility paid hern,

The names of individuals or corporate bodies suttisgy
five percent of more of the paid up  capital o€ th
company, and details of shares or debentures hdlueir

names,

The total proceeds of the sale of shares, andcptats of
the new shares and debentures issued and raisdueby
company in the financial year concerned,

The amount due and payable by the director or anhat
shareholder to his/her close relative to the comppan

The details of payment made or to be made agalrest t
sale of shares or for any other matters,

The amount of loans borrowed from banks and fir@nci

Institutions and of principal and interest due paglable,

The amount claimed to be receivable by the compmany
payable by the company to any other person to l[det§i

lawsuits, if any , ongoing in this respect,

The number of expatriate employees engaged in the
management of the company and at other levels, and
remuneration, allowances and facilities paid tarthe

The number of expatriate employees engaged in the
management of the company and at other levels, and

remuneration, allowances and facilities paid tarthe

Where any agreement has been entered into between t

company and any foreign body or person on investmen
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management or technical services or other matterafo
period of more than one year, particulars thereaf the
particulars of the dividend, commission, fee, chaage
royalty, as well paid under such agreement infittencial

year concerned,

(m) A statement of the management expenditures of the

company in a financial year,

(n) The amount of dividends yet to be claimed buy the

shareholders,

(o) A declaration that the company has fully observasl Act

and the prevailing law,
(p) Other necessary matters.

79. Preparation of documents for annual general meetingAt least twenty one

days prior to the holding of the annual generaltmggevery public company
shall prepare the annual financial statementsgcidire report, auditor’s report
to be discussed in the meeting, the report prepaneeér Section 78 and the
resolutions to be presented in the meeting anahgeréo so keep the same at its
registered office that the shareholders can inghech; and if any shareholder
makes and application for a copy thereof, a cogyetbf shall be provided to
him/her.

Provided, however, that the resolutions to beegmesl in the meeting as
special resolution shall be sent, along with a agotwf the meeting, at the

address of the shareholder.

80. Return _of annual general meeting to be forwarded toOffice: (1) Every

public company shall, within thirty days of the tiolg of the annual general
meeting, forward to the Office a return indicatihg number of shareholders
present in the meeting, a copy of the annual fiangtatement, director’s

report and auditor’s report and resolution adojgthe meeting.
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(2) Except as otherwise provided in this Act, evprivate company

shall submit a copy of the annual financial statenoertified by the auditor to

the Office within six months of the completion to financial year.

81. Fine to be imposed in_case of failure to submit retns: (1) Any return,

notice or information required to be provided bg tompany to this Office or

information required to be provided by the officer shareholder to the

company pursuant to this Act shall be providedhmy director of the company

or the officer or shareholder who has the dutyrtavigde such return, notice or

information to the Officer or the company, as tlasecmay be, within the time

limit, if any, prescribed by this Act for the proxa of such return, notice or

information.

(2) The following director of a company or its a#r who is in default

in providing the return, notice, information or hem@s referred to in Section

*51, 78, 80, 120, 131 or 15&ithin the time limit as referred to in Sub-section

(1) shall be punished by the Registrar with firefalows:

(a)

(b)

A fine of one thousand rupees if the paid up capitahe
company is up to two million five hundred thousand
rupees, a fine of two thousand rupees if the ppidapital
of the capital is up to often million rupees, anfine of
five thousand rupees if the paid up capital of¢cbmpany
Is more than ten million rupees, for a period nateeding

three months after the expiry of the time limit;

A fine of one thousand five hundred rupees if tlel pup
capital of the company is up to two million five rdred
rupees, a fine of three thousand rupees if the paid
capital of the capital is up to ten million rupeasd a fine
of seen thousand rupees if the paid up capitalhef t

company is more than ten million rupees, for and

* Amended by the Some Nepal Act (Amendment) Act, 2064

www.lawcommission.gov.np

72



www.lawcommission.gov.np

(€)

(d)

additional period not exceeding three months after

expiry of the time limit as referred to in Clausg (a

A fine of two thousand five hundred rupees if tlaadpup
capital of the company is up to two million five rdred
thousand rupees, a fine of five thousand rupeteipaid
up capital of the capital is up to ten million reggeand a
fine of ten thousand rupees if the paid up camftahe
company is more than ten million rupees, for antauithl
period not exceeding six months after the expirythe

time limit as referred to in Clause(b);

A fine of five thousand rupees, for each yearh# paid
up capital of the company is up to two million five
hundred thousand rupees, a fine of ten thousaneesip
for each year, if the paid up capital of the cdpgaip to
ten million rupees, and a fine of twenty thousangees,
for each year, if the paid up capital of the compiammore
than ten million rupees, in cases where even the bimit

as referred to in Clause (c) has also expired.

(3) In the case of a company not distributing psofvhich is in default

in providing such statement, in formation or notwehin the time limit as

referred to in Sub-section (1), the director orceff of such company shall be

liable to the same fine as is imposable on a compéwhich paid up capital is

up to ten million rupees.

(4)Any director, office or shareholder who is lialb pay the fine as

referred to in Sub-section (2) shall pay it too @ice and submit to the

Office or the concerned company such returns agnextjto be forwarded.

(5) In calculating the period of expiration of thme limit pursuant to

Sub-section (2), it shall be calculated from théedaf commencement of this

Act.
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82.

83.

(6) Any director, officer or shareholder of a compavho is in default
in providing such other statement, notice or infation as is required to be
forwarded to the Office pursuant to this Act shal punished with a fine of
two hundred rupees for every month, after the axjoin of one month of the
date of expiry of the time limit within which suchagement, notice or

information is required to be provided.

Extra-ordinary general meeting: (1) The board of directors of a company

may convene an extra-ordinary general meetingdéé&ms necessary.

(2) If, in the course of examining the account gbapany, it is deemed
necessary to call an extra ordinary general medtingny reason, the auditor
may request the board of directors to call suchtimgeand if the board of
directors fails to call the meeting accordinglye tauditor may make an
application, setting out the matter, too the Offie@d if an application is so
made, the Office may call the extra-ordinary geher@ting of the company.

(3) If the shareholders holding at least ten pdrshares of the paid—up
capital of a company or at least twenty five pentcghareholders of the total
number of shareholders make an application, settirighe reasons therefore,
to the registered office of the company for calleng extra-ordinary general
meeting of the company.

(4) If the board of directors does not call theraxrdinary general
meeting within thirty days from the date on which application is made
pursuant to Sub-section (3), the concerned shatet®omay make a petition to
the Office setting out the matter; and if such toatiis made, the Office may
cause to call such meeting.

(5) If the Office deems necessary to call an extdir@ary general
meeting in view of the findings of any inspectioniovestigation or for any
others reason, it any itself call or cause therardof directors to call such

meeting.

Special resolutions to _be presentedSpecial resolutions shall be presented in

the general meeting of a company for decision erfélowing matters:
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(@) Increasing the authorized capital of the company,

(b) Decreasing or altering the share capital of thepzaomy,

(c) Altering the name or main objectives of the company

(d) Amalgamating one company into another company,

(e) Issuing bonus share,

() Buying back of own shares by the company,

(g) Selling shares at a discount,

(h)  Converting a private company into a public company ce versa,

(1) Such other matter in respect of which the compansequired by this
Act or the articles of association to adopt a sdeaesolution.

Provisions on sending abstract of financial statenm¢ to shareholders (1)

Notwithstanding anything contained elsewhere is #at, a company listed in
the stock exchange shall not be required to semdtimual financial statement

and director’s report to its shareholders or dalersholders

Provided, however, that an abstract of financialeshent prepared pursuant to
Sub-sections (2) and (3) shall be sent to everyesivdder along with the notice

of annual general meeting.

(2) The abstract of financial statement requiredecent pursuant to the
proviso to Sub-section (10) shall be prepared om hlasis of the annual
financial statement of the company and the dirést@port. The format of
such statement shall be as specified by the Offes=d on the suggestions of

the body specified to set accounting standardsrnheéeprevailing law.

(3) The abstract of financial statement shall contanter alia, the

flowing matters:

(@) Matter indicating that the abstract of annual ficiah
statement is only an abstract of the annual fir@nci

statement of the company and their director’s rgpor
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(b)

(€)

(d)

An opinion of the company’s auditor as to whethenot
the abstract of annual financial statement is insomance
with the annual financial statement of the compang the
director's report and whether or not the abstrigct
consistent with the format specified pursuant tds th

Section,

Matter as to whether or not the auditor has madge an
remarks about the annual financial statement of the
company and, if such remarks have been made, dtdiild

of such remarks and such materials as required to

understand such remarks,

In cases where the auditor has mentioned in hisépart
anything about the inadequacy of the accounts and
accounting returns or about the company’s accooats
being verifiable with the records and returns nmmgd

by the company or about the non-receipt of any such
information and explanation as sought, full dettiksreof.

(4) Instead of sending the abstract of annual tredrstatement to the

shareholders at their personal addresses pursoar@ub-section (1), the

company many publish it at least twice in a natiately newspaper at the

time of publishing the notice of meeting.

(5) In the event of publication of the abstract afnual financial

statement pursuant to Sub-section (4), there siwdlbe required to send the

abstract at the personal addresses of shareholders.

85. Reqistration _number to _be mentioned A company shall mention its

registration number in all such reports, statemeamisords or other documents

as required to be submitted by it to the Officetfoe purposes of this Act.
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Chapter 6

Board of Directors

86. Board of directors and number of directors (1) The appointment and number

of directors of a private company shall be as medi in its articles of

association.

(2) Every public company shall have a board ofadoes consisting of a

minimum of three and a maximum of eleven directors.

(3) In forming the board of directors pursuant ti-Section (2), at least
one independent director, in the case of the murabdirectors not exceeding
seven, and at least two independent directorshencase of the number of
directors exceeding seven, shall be appointed framongst the persons who
have the knowledge as prescribed in the articlessdciation of the company
and gained knowledge and experience in the subgéatted with the business
of the company concerned.

(4) Any one director selected by the directors framongst themselves
shall be the Chairperson of the board of directors.

87. Appointment of directors: (1) The directors of a company shall be appointed

by the general meeting of the company, subjechéoprovisions contained in

Section 89 and the articles of association.
Provided however, that:

(1) The directors shall be appointed by the pr@mopending
the holding of the first annual general meetingtioé

company.

(2) If the office of any director appointed by thenual general
meeting is vacated for any reason, the board actbrs
shall appoint another director in that vacancy.

(2) Notwithstanding anything contained in Sub-sett{1), in the case
of a company any shares in which a corporate boay $ubscribed, the

corporate body may appoint a director in proportairnthe total number of
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directors of the company and the number of sharbscsibed by such body
and also an alternate director to attend and vote meeting of the board of
instead of every such director in cases where sli@ctor will not be in a

position to attend the meeting of the board for @ason.

(3) Where any director appointed pursuant to Sulbiese (2) is not able
to attend a meeting of the board of directors, sdalector shall give
information thereof to his/her alternate directad dhe board of directors. In
such case, the alternate director shall be entttbedttend, and vote in, the
meeting of the board of directors.

(4) Except in the case referred to in Sub-sectib)y ény alternate
director appointed pursuant to Sub-section (2)lsh@tl be entitled to attend,

and vote in , a meeting of the board of directors.

88. Shares qualification of director. If the articles of association of a company

specify any number of shares required to be heldalbyerson for his/her
appointment as director of the company, the pevdombecomes director shall
hold such number of shares. Failing any provisipecgying such number of

shares, any such person shall hold at least orgérédrshares.

Provided, however, that any director who is apainoursuant to Sub-
section (3) of Section 86 and Sub-section (2) ett®n 87 shall not be

required to hold such shares.

89. Circumstances where one is disqualified to be appatied to, or continue to

hold, office of director: (1) Any of the following persons shall not be #lig

to be appointed to the office of director:

(@) Who is below Twenty one years of age, in the cHsa

public company;
(b)  Who is of unsound mind or is insane;

(c) Who is a declared insolvent and a period of fivargenas
not lapsed;
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(d)

(e)

(f)

(9)

(h)

(i)

1),

www.lawcommission.gov.np

Who is convicted of an offense of corruption or af

offense involving moral turpitude.

Provided, that in the case of a private compamgrad of

three years has not lapsed from the date of sutiersee,

who is convicted of an offense of theft, fraud,geny or
embezzlement or misuse of goods or funds entrust to
him/her, in an authorized manner, and sentencegsirect
thereof, a period of three year has not elapsea fitoe

expiry of the sentence;

who has personal interest of any kind in the bussina

any contract or transaction of the concerned cogipan

who is already a director, substantial shareholder,
employee, auditor or adviser of another companyniga
similar objectives or has personal interest of amg kn

such company;

Provided, however, that such person of a private
company may become a director of another private

company having similar objectives.

Who is a shareholder that is held to have failedap any

amount due and payable by him/her to the concerned,;

In the case of a person who has been sentenced to
punishment pursuant to Section 160, a period ofyaae

Is not lapsed from the date of sentence, or in #se of a
person who has been sentenced to punishment ptitsuan
Section 161, a period of six months has not |apedfest

the date of sentence;

In the event that the prevailing laws prescribechy a
gualification or disqualification in the case otampany
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(k)

()

carrying on any specific business, who does notgsss

such qualification or suffers from such disquatition;

Who is already a director of any company which hats
submitted such reruns and reports as requiredeto b
submitted to the Office under this Act, for any tioaous

three financial years;

Who is holding the office of director receiving fino
another listed company any remuneration or facibtyer
than a meeting allowance and actual expenses tm be
curried in coming to, going from, and staying ine fplace

of meeting.

(2) Any of the following persons shall not be digi to be appointed to

the office of in independent director:

(a)
(b)
(€)

(d)

(e)

www.lawcommission.gov.np

Who is a person as referred to in Sub-section(1);
Who is a shareholder of the concerned company;

Who has not obtained at least bachelor degreesurbpect
that is related to the business to be carried onthiey
concerned company and gained at least ten years of
experience in the related field or in the company
management affairs or who has not obtained at least
bachelor degree in finance, economics, management,
accounts, statistics, commerce, trade or law antkedaat

least ten years of experience in the related;field

Who is an officer, auditor or employee of the caoned
company or a period of three years has not lapfied a
his/her retirement from any such office;

Who is the close relative of the office of the cemed
company;
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()] Who is an auditor of the concerned company or &is/h

partner.

(3) No person shall continue to hold the officeadfirector in any of the

following circumstances;

(@) If one suffers from any disqualification for appoment to

the post of director as mentioned in Sub-sedtlgror (2);

(b) If the general meeting passes a resolution to remov

him/her from the office of director,

(c) If the resignation tendered by the director isepted by
the board of directors;

(d) If one is held by a court to have done any act linng
dishonesty or ulterior motive in the activities tie

company;

(e) Ifoneis held by a court to have done any act iprtdd by
this Act from being done by a director or to haz#ed to

do any act required to be done under this Act;

() If one is blacklisted by a competent body pursuarnthe
prevailing law for his/her default in repaying afoof any
bank or financial institution, and the period otkwblack

listing has not expired.

(4) Prior to holding any person to be disqualified being appointed to
the office of a director or holding such office,etcompany shall give
information thereof to him/her and provide him/hesith a reasonable
opportunity to defend him/herself.

90. Term of of ice of directors (1) The tenure of office of a director of a ptiwa

company shall be as provided in its articles sbamtion

(2) The tenure of office of a director of a pubtiompany shall be as
specified in its articles of association, whichlshat exceed four years.
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Provided that:

(1) A director appointed by the Government of Nepal aor
corporate body shall hold office so long as the €eoment of

Nepal or the appointing body desires.

(2) A director appointed pursuant to Clauses (1) arjdof2he
proviso to Section 87 shall hold office only urikie holding
of the annual general meeting.

(3) The term of office of a director appointed to tH#ce of any
director which has fallen vacant before the expirhis/her
term of office shall be only the remainder of tleaure of
office of that director whose office has so fallatant and
in whose place one is appointed.

(3) Notwithstanding anything contained in theyailing law or articles
of association , a person retired from the offi€eicector on expiry of his/her

tenure of office shall be eligible for reappointrhemthe office of director.

Remuneration, allowance, reward etc. of directors:(1) The meeting

allowance to be receivable by the directors foerating a meeting, their
monthly remuneration, daily allowance and traveliadpwance or other

facility shall be as determined by the general mget

(2) The general meeting of any company may, by adgm special
resolution, grant a reward in a sum not exceedimget per cent of the net
profits after payment of income tax to the direstaho work full time for the

company so as to encourage them.

Provided, however, that where, on final assessmériax under the
prevailing law, the company has to pay additiommiome tax, the company
shall recover the amount of such additional taxnfriie directors, who have
received such reward, on a proportional basis ubdcextent of the amount of

reward received by them.
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(3) Pending the holding of the first annual genenakting, the board of

directors may determine the remuneration and fedliof the managing

director or other directors who work full time fdre company.

(4) Except where the general meeting of a listetigamy so permits, in

the event that any director of a listed companyetged from or relieves of

his/her office, the company shall not make any kiafl payment as

compensation for such relief or retirement.

Disclosure by directors (1) A director shall, no later than seven dayeraf

assuming the office of director, disclose in wigtino the company the

following matters:

(a)

(b)

(€)
(d)

If he/she or his/her close relative has direct im@ment or
any kind of personal interest in any kind of saled a
purchase or other kind of contract related with the

transactions of the company;

Explanation: For the purposes of this Clause, “direct
involvement” means and includes a situation whée t
director or his/her close relative is a promoteooholds
more that ten per cent shares of a company ortprivan

or partnership firm or a director of a company itveal in

such transaction.

If he/she has any kind of interest in the appoiminad the
managing director, company secretary, officer oé th

company;
If he/she is a director of any other company;

If he/she has made any dealing in the shares antietes
of the company or of its holding or subsidiary camyp,

about matters of such dealing.

(2) In making disclosure pursuant to Sub-section(®) copy of the

written agreement, if any, concluded between thepamy and the director or
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his/she close relative shall be submitted, anthfaguch agreement, substantial
and necessary matters concerning the transactiantenest or involvement

shall be set out.

(3) The company shall submit to the Office the infation as referred
to in Sub-section (1) within seven days of the igcef such information; and
upon receipt of such information, the Office shralkord the same in a separate

register maintained for this purpose.

(4) If any director has an interest directly oriredtly linked to any kind
of contract, lease, transaction or agreement ahteré¢o be entered with the
concerned company or its subsidiary company or sdimehis/her knowledge
that such interest will be so linked, that diretball disclose that matter to the

company promptly, setting out the extent and kihduzh interest.

(5) If any director gives written in formation tbe company that he be
considered to have his/her personal interest irasaction with any certain
person, that director shall be deemed to haveatied his/her personal interest
in any transaction or contract to be done or maitte such person.

Transaction with_company in_which_director_is_involved: (1) Except as

otherwise provided this Section, no public compahall, without approval of
the general meeting, do any significant transactith its director or his/her
close relative or substantial shareholder or nosisidry company shall,
without approval of the general meeting of its hdd company, do any
significant transaction with any director or hig/lodose relative or substantial

shareholder of the holding company.

Explanation: For the purposes of this Section, “significamingaction” means
a transaction of sale, purchase, exchange andaobiie value of which, at the
time of doing the transaction, exceeds one huntliedsand rupees or five
percent of the total assets of the company, whighisvthe lesser, and this term
also includes a rental transaction amounting to lmnedred twenty thousand

rupees or more annually.
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(2) If any transaction is done in contraventionSafb-section (1), any
amount or benefit derived from that transactioredtiy or indirectly shall be
returned to the company; and if any loss or damageaused from such
transaction to the company, the person derivingefiefiom such transaction

shall also pay compensation for such loss or damage

(3) Notwithstanding anything contained elsewherdhis Section, the
provision of Sub-section (1) shall not apply to th&ind property acquired as

follows:

(@)  While acquiring such property by a holding comp#&oyn
its wholly owned subsidiary company;

(b)  While acquiring such property by a subsidiary comypa
wholly owned by a holding company from another
subsidiary company wholly owned by the same holding

company;

(c)  While doing transaction at the prevailing marketerin

the ordinary course of business transaction ottmpany.

Directors to_make disclosure in_shares(1l) If a person, while holding the

office of director, acquires title to any sharesdebentures of the company or
of a company which is a subsidiary or holding comypaf that company or of
another subsidiary company of the holding companyany manner, that

person shall give information as follows on thatterato the company:
(@) Details of his/her title;

(b)  Number of shares of each class in the concernegh@oyn
or another company to or in which he/she has tile
interest while holding the office of director andtails of
amount of debentures of each class.

(2) If the following situation occurs, any directof a company shall
give written information thereof to the companywhich he/she is a director

no later than fifteen days after such situation eé®ho his/her knowledge:
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(a)

(b)

(€)

(d)

(e)

If, for any reason, he/she is going to acquire titt any
shares or debentures of the company in which heéshe
director or of a company which is a subsidiary olding
company of that company or of another subsidiary
company of the holding company, in any manner , or

he/she is going to lose his/her title;

If he enters into an agreement to sell the shares or
debentures, as referred to in Clause (a), heldisfhér

name;

If he/she assigns to any other person the authgrégted
by the company in which he is a director to him/keer

subscribe the shares or debentures of such company;

If a company which is a subsidiary or holding camp of
the company in which he/she is a director or amnothe
company which is a subsidiary of such company beiot
subsidiary of the holding company grants authotiy
him/her to subscribe the shareholders or debentofes

such company;

If he assigns to any other person the authoritsutascribe
the shares or debentures or the company as referried
Clause (d).

(3) While forwarding information to the company puant to Sub-

section (2), such information shall also clearliosé the number of shares or

debentures, amount and class thereof.

(4) The company shall maintain a separate regigterecord the

information receive pursuant to Sub-section (2) @)d

(5) The provisions contained in this Section sh&b apply to the close

relative of a director as if such relative weraeractor.
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Powers and duties of board of directors (1) Subject to the provisions

contained in this Act and the articles of assocratand the decisions of the
general meeting, the directors shall manage atisaetion, exercise of powers

and perform duties of the company through the bo&directors collectively.

(2) Except in accordance with a decision of theegahmeeting no
director of a public company shall do anything gieh personal benefit to

him/her through the company.

Provided, however, that a private company may nakeasonable provision
on the benefit which the director may derive thdughe company, as
mentioned in the memorandum of association andlestiof association or

consensus agreement.

(3) Except as otherwise provided in this Act, thenmrandum of
association and articles of association or the esiss agreements, the case of
a private company, the board of directors may appany director from
amongst themselves or any employee of the compsiitg aepresentative and
so delegate to him/her any or all of its powenggr alia, to do any act or thing,
make correspondences or sign bills of exchangeneques etc. On behalf of
the company that such powers are to be exerciskddually or jointly. In so
delegating the powers, at least one director aen dompany secretary, if any,

shall certify such delegation, pursuant to a denisif the board of directors.

(4) A company may recover damages from a persomgadh the
capacity of director or representative of the comyptor any loss or damage
caused to the company from any act or action donsugi person beyond

his/her jurisdiction.

(5) If any person enters into any transaction wité director or with a
representative as referred to in Sub-section (8pitkethe knowledge or having
reason to believe that such director or represeatas dealing with any
transaction for his/her personal interest or fonstag loss or damage to the
company, such person shall not be entitled to nake claim against the

company in respect of such transaction.
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(6) Notwithstanding anything contained in Sub-satt{3), the board of
directors shall not delegate the following powesaferred to the company and
shall exercise such powers only by means of resoisifpassed at meetings of

the board of directors :

(@) The power to make calls on shareholders in respect

amount unpaid on their shares;
(b) The power to issue debentures;

(c) The power to borrow loans or amount otherwise tban
debentures;

(d) The power to invest the funds of the company;
(e) The power to make loans.

(7) The provision of Clause(e) of Sub-section(&lishot apply to loans
to be let and deposits to be received in the ordirurse of business
transaction by the companies carrying on bankinbferancial business.

(8) If the board of directors considers necessaryfdrm a sub-
committee for the discharge of any specific businggsay form one or more

than one sub-committee as required and get suchdsssdischarged.

Appointment of managing directors, and managementfocompany: (1) The

directors may, subject to the articles of assammtiappoint one managing

director from amongst themselves.

(2) The functions, duties and powers of the marqginector shall be
as mentioned in the articles of association or rasquibed by the board of
directors.

(3) While appoint a managing director and otherector talking
responsibility of the management of the companyamt to Sub-section (1),
there shall be entered into an agreement in wristiygulating the terms of
appointment, remuneration and facilities; and nalifes or payment other
than the remuneration and facilities specifiedunhsagreement and any other
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facilities receivable as specified by the generaktimg shall be provided or

made.

(4) The term of agreement as referred to in Sultiese¢3) shall not

exceed four years at a time.

(5) There shall be made such arrangement that hheelsolders can
inspect, free of charge, the agreement enteredwiitothe directors pursuant
to Sub-section (3).

(6) A director who is receiving regular remuneratior facilities, other
than meeting allowances, from any one listed comsrall not be appointed
to the post of managing director in another listechpany, with entitlement to

regular remuneration or facilities.

97. Meetings of board of directors (1) Meetings of the board of directors of a

private company shall be held as mentioned in ttieles of association.

(2) Meetings of the board of directors of a pulgkiampany shall be held

at least six times in a year.

Provided, however, that the interval between awy ineetings shall not
exceed three months.

(3) The directors shall be present in personal imgetof the board of
directors of a company. The presence of the prdxydirector in his/her stead

shall not be held valid.

(4) No meeting of the board of directors shall dhunless it is
attended by at least fifty one per cent of theltatanber of directors of the

company.

Provided, however, that any director who is notitieat to take parting any
matter to be discussed in a meeting of the boardirettors under this Act
shall not be counted for the purposes of this sebtion.

(5) If a meeting of the board of directors cannetheld because of the
lack of presence of directors in the number memetbin Sub-section (4),

another meeting may be called by giving a noticatdéast three days. Even if
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such meting is not attended by the directors inrilnaber mentioned in Sub-
section (4), the proceedings and decisions conduntd made by the attending
directors shall be valid.

(6) The decision of a majority in a meeting of theard of directors
shall be binding, and in the event of a tie, thaiierson may exercise the

casting vote, in addition to a vote cast by him/en director.

Provided, however, that any director who has amgqreal concern or interest
iIn any matter to be discussed in a meeting of teed of directors shall not be

entitled to take part in such discussion and votéhe matter.

(7) Minutes regarding the names of directors presethe meeting of
board of directors, the subjects discussed andédhkesions taken thereon shall
be recorded in a separate book, and such minutk &loall be signed by at

least fifty oneper cent of the total directors present in the meeting.

Provided, however, that, if any director puts fardv any opinion
opposed too or differing from the decision in ttweirse of discussions on any

subject in a meeting, he/she may mention the sartieiminute book .

(8) Any decision shall not be deemed invalid meffelythe reason that

there is no signature of any member.

(9) Notwithstanding anything contained in Sub-s&ti{3), (4), (5) and
(6),except in the cases that are so expressly mtetiby them memorandum
of association or articles of association, if d&ktmembers of the board of
directors or a sub-committee of directors so consgewriting in regard to any
act or resolution permitted to be done or adoptedhle board of directors or
such sub-committee, such act may be done even wittadding a meeting by

recording such consent in the minute book.

(10) The consent referred to in Sub-section (9)l fe&adeemed to be a

decision of a meeting of board of directors.

Notice of meeting of board of directors(1) Except as otherwise provided in

the articles of association of a company, the comscretary or Chairperson
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of the board or chief executive of the companyIstell a meeting of the board

of directors of the company.

(2) Notwithstanding anything contained in Sub-sett(1l) if at least
twenty five per cent directors of the total numioérdirectors make written
requisition, setting out the subject to be discdssehe meeting, for calling the
meeting of the board of directors, the Chairpersioal call the meeting of the
board no later than seven days of the receipt di sequisition. If the meeting
of the board of directors is not called within tha#riod, such requisition
making directors themselves may call the metindpefboard of directors.

(3) The matters about the notice of a meeting eflibard of directors
shall be as provided in the articles of associatibthe company. Failing such
provision, a written notice of the meeting of boafddirectors and agenda
thereof shall be sent to every directors at theestdsupplied by him/her to the
company; and such notice may also be given thramghelectronic means of

communication.

Responsibilities and duties of directors(1) No director or of a company shall

do any thing to derive personal benefit throughdbepany or in the course of

conducting business of the company.

(2) If any person has derived personal benefihm ¢ourse of business
of the company in contravention of Sub-section {i¢, company shall recover
the amount involved in the matter from such diree® if such amount were a

loan.

(3) Any person appointed as a director of a puttimpany shall, prior
to assuming the duties of his/her office, take ath@f secrecy and honesty in

a format as prescribed.

(4) Every director and officer of a company shail,discharging their
duties, act honestly and in good faith, havingard to the interest and benefit
of the company, and exercise such care, cautiosdam, diligence and

efficiency as a reasonable and prudent personisgsrc
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(5) The company may recover damages for any loskaorage caused
too the company from a director who does any atit ulierior motive, causing
such loss or damage to the company, in contravewnfi®ub-section (4).

(6) It shall be the duty of every director to comnplith this Act,
memorandum of association, articles of associatibthe company and the

consensus agreement.

100. Disclosure about securities(1) In the event that the shares or debenturas of

company are listed in a body operating the stodhamrge, after the director
has made disclosure to the company about the sbardsbentures of such
company pursuant to Section 94, the company shathptly give information

thereof to such body.

(2) Such body shall publish the information recdiyairsuant to Sub-

section (10) in such manner as it thinks fit.

101. Prohibition on loans to officers or shareholders(l) No company shall make

any loan or provide any financial assistance to afficer, substantial

shareholders or officer, shareholder of a holdioiggany or a close relative of
such person nor shall it give any guarantee origeosecurity in respect of any
loan borrowed by such officer or shareholder oseleelative from any other

person.

Provided, however, that this provision shall apply to any loan or
facility to be made or provided to any employeeaafompany in accordance
with the rules of the company or to any loan madguarantee given by any
bank or financial institution in the ordinary coersf business transaction,

except as prohibited by the prevailing law.

(2) Any person mentioned in Sub-section (1) shegllaly any loan, which
was borrowed by him/her prior to the commenceméiltie Act, no later than
22 Ashwin 2065 (8 December 2008).

102. Prohibition on giving false statements by officersif any officer, knowingly

giving false statements in a general meeting obmpany, about the actual
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financial situation of the company, encourage ttritiute higher dividend to
the shareholders of the company than that candighdited from the profits,
thereby affecting the capital of the company, thkcer giving such false

statements shall be personally liable for such act.

103.Transaction with _other person _and jurisdiction of ompany. (1) No

transaction done by a company with another perdafi be void or invalid
merely on the ground that such transaction is beéyornsdiction based on any

matter contained in the memorandum of associatidheocompany.

(2) It shall be the duty of every director and «éfi to do such
transaction within the ambit of jurisdiction spémif in the memorandum of

association of the company

(3) Except in the case mentioned in Sub-section &by act or
transaction done by a director beyond the authaatyferred to him/her may
be rectified by the company by adopting a speaablution in its general

meeting.

(4) No director, officer or other person of the gany shall be deemed
to have been released from any liability under #d$ for any act done or
action taken by him/her beyond jurisdiction meretythe ground that any act
or transaction has been ratified by a special wéi®ol pursuant to Sub-

section(3).

104. Company to be bound (1) Any act done or action taken by or document

signed by at least one director authorized by apamy or any person
authorized to act for the company shall be valid bimding for the company.

(2) where any person does any transaction withmgpeny in good faith,
such transaction shall be binding for the compamgd nothing contained in
memorandum of association, articles of associatibthe company or in any
resolution adopted by the general meeting or iy agreement concluded
between the company and its shareholder shall benel@® to have made any
limitation in or restriction on the authority of thlirector or the authorized

person to do such transaction.
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Provided, however, that if any officer does any@ctransaction mentioned in
Sub-section (1) or (2) in excess of his/her auti@iprsuch officer shall be
personally liable for such act or transaction usnlgsch authority is ratified by
the general meeting pursuant to this Act; and mpany may also recover
from him/her the loss or damage, if any causedhéocompany from such act

or transaction.

105. Restrictions on authority of directors: (1) The board of directors of a public

company, or of a private company receiving loaomfany bank or financial
institution, shall not, except with a special resoin being adopted by the

general meeting of shareholders, do or cause tlmbe the following act:

(@) selling, donating, gifting, leasing or otherwissmhsing of
more than seventy per cent of one or more undedaki

being operated by it;

(b)  borrowing moneys, where the moneys to be borrowiéd w
exceed the aggregate of the paid up capital ofongpany
and its free reserves, apart from any loans andities
with a term of less than six months obtained biyoin a
bank or financial institution in the ordinary coer®f

business transaction:;

(c) making a contribution, donation or gift in a sumeading
fifty thousand rupees in one financial year or ansu
exceeding one per cent of the average net profithe
company during the last three financial years, ivbier is
the lesser, except the contribution, donation, egidt made
for the welfare of its employees or for the prorontof its

business.
Provided, however, that:

(1) Nothing contained in Clause (a) shall affect thike ti
of a buyer who buys any property or undertaking of

company on payment of the prevailing market price

www.lawcommission.gov.np 94



www.lawcommission.gov.np

106.

107.

from a company which is solely engaged in the
business of buying and selling of movable and

immovable properties.

(i)  The provision of Clause (b) shall not be applieatol
the acceptance by a company carrying on banking or
financial transaction or insurance business of digpo
or insurance premium from the general public in the

ordinary course of its business transaction.

(2) The general meeting may specify appropriatesesind conditions

while giving approval for the purposes of Sub-sati(l).

Validity of acts already done If it is afterwards discovered that any provision

under this Act has not been complied with in respéthe appointment of any
director, acts already done by such director himibefore the discovery of

such fact shall not be rendered invalid by thet.fa

Registers of director and company secretary(1) Every company shall

maintain a separate register of director and ofpaong secretary, if any.

(2) Every company shall record the name, surnaddress, citizenship,
profession, occupation of its director or secretand the date of appointment
as director or secretary as well as the date obvaim if applicable, in the
register maintained pursuant to Sub-section, (id,shall send a notice of the

alteration, if any, made in such detail withinddin days.
Chapter 7

Accounts and Records of company

108. Accounts of company (1) Every company shall duly maintain its acceuimt

the Nepali or the English language.

(2) The accounts to be maintained under Sub-sedflgnshall be
maintained according to the double entry systemaofounting and in
consonance with the accounting standards enforbgdthe competent body

under the prevailing law and with such other teamd provisions required to

www.lawcommission.gov.np 95



www.lawcommission.gov.np

109.

be observed pursuant to this Act, in such a maaseto clearly reflect the

actual affairs of the Company.

(3) The books of account of a company shall nokdég at any place

other than its registered office, except with thpraval of the Office.

(4) The cash balance of a company, other thannimuat specified by
the board of directors, shall be deposited in akbamd transaction shall be
done through the bank.

(5) Subject to the provisions contained in this @bg the directors or
other officers shall have the final responsibility maintain books of account

and records of the company.

(6) Where there is a default in complying with fh@visions made in
this Act in respect of the preparation of booksaofount and annual financial
statements of a company, the director or officen/herself, during whose
tenure the annual financial statements and othmori® have been prepared,

shall be responsible under this Act.

Annual financial statement _and report of board of drectors: (1) The

following annual financial statements shall be preg by the board of
directors of a public company every year at |elastyt days prior to the holding
of its annual general meeting, and in the casemfvate company, within six

months of the expiry of its financial year:
(a) Balance sheet as at the last date of the finapesa.
(b)  Profit and loss account of the financial year.
(c) Description of cash flow of the financial year.

(2) This annual financial statement to be prepgratsuant to Sub-
section(1) shall give true and fair view of thatetof affairs of the company as
at the last day of the financial year concerned alsd state the account of
profit and loss and description of cash flow madehiat financial year. Such
financial statements shall be prepared in the foprascribed by the prevailing

law.
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(3) The annual financial statements as referrad &ub-section (1)shall

have to be approved by the board of directors aited.

(4) The board of directors of every public compairyevery private
company with the paid —up capital of ten milliorpegs or more or with an
annual turnover of ten million rupees or more sladdlo prepare a separate
report of board of directors during that periodistathe following matters, in
addition to the annual financial statements requtcebe prepared pursuant to
Sub-section (1):

(&) Review of the transactions of the previous year;

(b) Impacts, if any, caused on the transactions ottmepany

from national and international situation;

(c) Achievements in the current year as at the datepdrt
and opinions of the board of directors on matterdé¢

done in the future;
(d) Industrial or professional relations of the compgany

(e) Alterations in the board of directors and the reaso

therefore;
()] Major things affecting the transactions;

(9) Ifthere are any remarks in the audit report,dbsments

of the board of directors on such remarks;
(h)  Amount recommended for payment by way of dividend,;

(1) In the event of forfeiture of shares, details rdgey the
number of forfeited shares, face value of sucheshaotal
amount received by the company for such shares fio
the forfeiture thereof, proceeds of sale of sudresh after
the forfeiture thereof, and refund of amounarnf, made

for such forfeited shares;
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1),

(k)

()

(m)

(n)

(0)

(p)

(@)

(n)

www.lawcommission.gov.np

Progress of transactions of the company and of its
subsidiary company in the previous financial yead a
review of the situation existing at the end of tira&ncial

year;

Major transactions completed by the company and its
subsidiary company in the financial year and anyenia
changes taken place in the transactions of the aoyp

during that period;

Disclosures made by the substantial shareholdertheof
company to the company in the previous financialrye

Details of shareholding taken by the directors afiiders
of the company in the previous financial year amu the
event of their involvement in share transaction tioé
company, details of information received by the pany

from them in that respect;

Details of disclosures made about the personatastef
any director and his/her close relative in any agrents
related with the company during the previous financ

year;

In the event that the company has bought its overesh
(buy-back), the reasons for such buy-back ,numiner a
face value of such shares, and amount paid by the
company for such buy-back;

Whether there is an internal control system inc@lar not;

and details of such system, if it is in place;

Details of total management expenses during thequse

financial year,

Name-list of the members of audit committee,

remuneration, allowances and facilities receivedhmm,
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(s)

(t)

(u)

(v)

(w)

(x)

(v)

details of the functions performed by that comreittand

details of suggestions, if any, made by that conemjtt

Amount, if any, outstanding and payable to the camyp
by any director, managing director ,chief executive
substantial shareholder or his/her close relativeyoany

firm company, corporate body in which he/she i®lued;

Amount of remuneration, allowances and facultieisl pa

the director, managing director, chief executivd afficer;

Amount of dividends remaining unclaimed by the

shareholders ;

Details of sale and purchase of properties pursi@ant
Section 141,

Details of transactions carried on between the ciesisml

companies pursuant to Section 175;

Any other matters required to be set out in theortepf

board of directors under this Act and the prevgilaw;

Other necessary matters.

(5) While preparing the annual financial statemgmissuant to Sub-

section (1), such statement shall also containtha case of the year of

incorporation of the company, the accounts fromdhte of its incorporation

to the last day of that financial year, and theerathe accounts of the previous

financial year.

(6) The annual financial statements prepared puatstathis Section

shall be kept open for inspection by any shareholtiee/she so desires.

(7) The annual financial statements and the repiobtoard of directors

prepared pursuant to this Section shall be apprbyethe board of directors

and signed by the Chairperson of the board of tire@nd at least one director.
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111.

(8) The accounts and annual financial statememysgred by a company
pursuant to this Chapter shall be kept safely fdeast five years after the date
of expiry of the financial year concerned.

(9) The officers who prepare any false annual fo@nstatements,
reports of board of directors and other returns aggbrts required to be
prepared pursuant to this Act and the directors ayarove the same shall be

liable to punishment under this Act.
Chapter 8
Audit

Company to_appoint_auditor: (1) Every company shall appoint an auditor

under this Act to have its accounts audited.

(2) In cases where any company has a branch affitede Nepal, the
auditor appointed pursuant to Sub-section (1) mag audit the accounts of
that branch office except as otherwise provideha prevailing law of the

country where such branch office is situated.

Appointment of auditor: (1) The auditor of accompany shall be appointed,

from amongst the auditors licensed to carry outtautber the prevailing law,

by the general meting, subject to Chapter-18 adase of a public company,
and, in accordance with the provision as contaimethe memorandum of
association, articles of association or consenguseanent, any failing such
provision, by the general meeting, in the casemfate company; and his/her
name shall be forwarded to the Office within fifiegays from the date of such

appointment.

Provided, however, that the board of directors mpgoint the auditor

prior to the holding of the first annual generaletneg,

(2) The auditor appointed pursuant to Sub-sectignshall hold office

only until the next annual general meeting.
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(3) No auditor or his/her partner or ex-partner emnployee or ex-

employee shall be appointed as auditor for more theee consecutive terms

to perform the audit of a public company.

Provided, however, that this restriction shall apply to any partner

who ended partnership or any employee who leftsérgice of such auditor

three years before.

112. Disqualifications of auditor: (1) None of the following persons or the firms or

companies in which such persons are partners dballqualified for

appointment as auditor and shall, despite appoimtras auditor, continue to

hold office:

(a)

(b)

(€)

(d)
(e)

(f)

www.lawcommission.gov.np

A director, advisor appointed with entitlement egular
remuneration or cash benefit, a person or emplayee
worker involved in the management of the compang or
partner of any of them or and employee of any ahsu
partners or a close relative of a director or partiout of
them, or and employee of such relative;

A debtor who has borrowed moneys from the company i
any manner, or a person who has failed to paydaeg
payable to the company within the time limit andiris

such arrears or close relative of such person;

A person who has been sentenced to punishmentnfor a
offense pertaining to audit and a period of Threary has
not elapsed thereatter;

A person who has been declared insolvent;

A substantial shareholder of the company or a $toddler
holding one percent or more of the paid up camfahe

company or his/her close relative;

A person who has been sentenced to punishmentnfor a

offense of corruption, fraud or a criminal offense
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involving moral turpitude and a period of five yedras

not elapsed thereatter;
() A person referred to in Sub-section (3) of Sectia;

(h) In the case of a public company , any person whiksyo
whether full time or part time , for any governnedribody
or any body owned fully or partly by the Governmeifit
Nepal or any other company or a partner of sucbhgreor
a person who is working as an employee of sucmpeadr
a person who is authorized to sign any documents or

reports to be prepared by the management of theaoyn
(1) A company or corporate body with limited liabitity

()] A person having interest in any transaction witle th
company or his/her close relative or a directoficef or
substantial shareholder of another company havimg a

interest in any transaction with the company.

(2) The auditor shall, prior to his/her appointmegite information in
writing to the company that he/she is not disquelif pursuant to Sub-

section(1).

(3) Where any auditor becomes disqualified to atltbt accounts of a
company or there arises a situation where he/sltentes disqualified for
appointment or can no longer continue to act asuwatitor of the company,
he/she shall immediately stop performing audit whishrequired to be
performed or is being performed by him/her and gmermation thereof to the

company in writing.

(4) The audit performed by an auditor who has bappointed in
contravention of this Section shall be invalid.

113. Power of Office to appoint auditor. Where the annual general meeting of a

company fails to appoint an auditor for any reasowhere the annual general

meeting itself cannot be held or where the audigpointed pursuant to this
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Act ceases to continue his/her office for any reagbe Office may, at the

request of the board of directors of the compapppat another auditor.

114. Accounts and records to be furnishedThe books of accounts and records of

a company shall on his/her demand, at any timenduaffice hours be
furnished to the auditor for the purposes of awht] the concerned director or
employee shall also forthwith give oral explanasiam such matter as may be

asked by him/her, within a reasonable period oétim

115. Functions and duties of auditor (1) The auditor shall, addressing the

shareholders or the appointing authority, submthecompany his/her report,
certifying the balance sheet, profit and loss ant@nd cash flow statement

based on the books of account, records and accaudted by him/her.

(2) The audit report shall be prepared in accordamith the prevailing
law or in consonance with the audit standards piest by the competent
body; and such report shall state the matters teebeut under this Act, as per

necessity.

(3) The audit report as referred to in Sub-sec{inshall also indicate
the following mattersinter alia:

(@) Whether such information and explanations have been
made available as were required for the completibn
audit;

(b)  Whether the books of account as required by thishawe
been properly maintained by the company in a matmer

reflect the real affairs of its business;

(c)  Whether the balance sheet, profit and loss accaudt
cash flow statements received have been prepared in
compliance with the accounting standards prescribed
under the prevailing law and whether such statesnard
in agreement with the books of account maintaingthie

company;
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(d)  Whether, in the opinion of the auditor based on the
explanations and information made available indierse
of auditing, the present balance sheet properlgats the
financial situation of the company, and the prafiid loss
account and cash flow statement for the year endeitie
same date properly reflect the profit and lossh dtsv of
the company, respectively;

(e) Whether the board of directors or any represemabiv
any employee has acted contrary to law or
misappropriated any property of the company or ahuse

any loss or damage to the company or not;

()] Whether any accounting fraud has been committetian t

company
(g) Suggestion, if any.

116. Audit report to bear auditor’s signature: (1) An audit report prepared by the

auditor appointed by any company this Act shallslimed and dated by the
auditor him/herself.

(2) Whether any company has appointed any accaunfistitution
licensed under the prevailing law to carry out utie member who has been
authorized by a decision of the partners of sushitution shall sign and date

the audit report.

117. Information to be provided: The Company shall, subject to the provisions

contained in this Act, send a copy of the reportendy the auditor to the
shareholders. Whether there is a provision of fortnade union in such
company, the company shall, at the request in vgitnf such trade union,

provide one copy of such report to that trade union

118. Remuneration of auditor: The remuneration of an auditor shall be as

prescribed by the appointing authority; and suchumeration shall be borne

by the company.
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119.

120.

Provision relating to removal of appointed auditor (1) No auditor appointed

pursuant to this Chapter shall be removed pendiegcompletion of audit of

accounts of any financial year for which he/she aggointed as the auditor.

(2) Notwithstanding anything contained in Sub-sectt(1) , if any
auditor breaches the code of conduct of auditordo@s any act against the
interest of the company which has appointed himésethe auditor or commits
any act contrary to the prevailing law, such auditoay be removed through
the same process whereby he/she was appointeddédsralby giving prior
information to the Nepal Chartered Accountants itat, and with the
approval of the regulatory authority, if any auibed by the prevailing law for
the regulation of business of the company concernexhd failing such

authority, with the approval of the Office.

(3) While removing an auditor pursuant to Sub-sec(2), the auditor
shall be provided with a reasonable opportunityetend him/herself.

Chapter 9

Call for Explanation and Investigation

Power of Office to _call for explanation (1) Where any matter is unclear in

the documents submitted by a company, and suclemniadis to be set out or
any explanation is necessary in respect of anyematte Office may call on
the company to furnish explanation on such mattghinv such reasonable

period of time as specified by it.

(2) The management of the company shall, within gpecified period
of time, send proper replies the specified peribtinoe, sent proper replies to
the matters with respect to which explanation hesnbcalled on pursuant to
Sub-section(1).

(3) If, in the course of perusing explanation, f@#ice notices any
irregularity in the business of a company, it mayegecessary directive to the
company to regularize, or cause to be regularigednd it shall be the duty of

the company to obey such directive.
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121. Power of Office to depute inspectarlf the shareholders representing not less

than ten percent of the paid up capital or not teas one —fourth of the total
number of shareholders of the company or the comtg creditors make an
application, accompanied by the supporting evidearod reasonable grounds,
stating that the company has acted in contravenbénthis Act, the
memorandum of association, articles of associatjgmospectus, consensus
agreement or prevailing law, the Office may, as pecessity, depute one or
more inspectors. Such inspector shall be an expeahy of the subjects viz.
accounts, law, finance, management, commerce, trydusr company
administration or any business which a companyieson the applicant shall
deposit with the Office such amount of estimatedt cequired for such

investigation as specified by the Office.

(2) Notwithstanding anything contained in Sub-sett(1), where the
Office is of opinion that the following circumstandees exist, it may, as per
necessity, even if no application is made purst@ar$ub-section (1), appoint
an inspector in possession of the qualificatioenreid to in Sub-section (1), to

investigate the transactions or business of anypaoiyt

(@) on the receipt of information that the business or
transaction of the company is being carried onefvaaid
the shareholders or creditors of the company oeratise
for a fraudulent or illegal purpose or it is camyiout acts

against public interest; or

(b) any public company has not furnished such inforomati

about its transactions as is required to be fugush

122. Functions, duties and powers of inspector(1) The functions, duties and

powers of the inspector deputed or appointed puatsieaSection 121 shall be

as follows:

(@) in course of investigation, to require those offccer
shareholders or the company, where existing or doym
whom he/she considers appropriate ,or any othesoper
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who are considered to have information relevanthe
matter into which investigation is to be carriedagpear
before him/her and to record their statements; dtain

necessary information or other reasonable assetanc

(b) to inspect the documents which are relevant fa th
purposes of investigation, or to seize or contaoly other
things, or require any concerned person to procuoh
documents or things to him/her, or to take custodsuch

documents;

(c) To investigate, or cause to be investigated, int@tiver
the books of account of the company have been kept

proper.

(2) Notwithstanding anything contained in the pegllaw, any matter
or deposition expressed or made by any person édfw inspector in the
course of investigation pursuant to this Chapteallshe admissible as an

evidence against that person.

123. Assistance to be rendered to inspector(1l) If any person makes a false

deposition, fails to produce such statements ousheats or other things as
required to be submitted under Section 122 or falsanswer any question
asked which is put to him/her by the inspector aisfto provide such
information as asked by the inspector for the psegoof investigation, the

inspector may file a compliant report in writingtime Court.

(2) On receipt of a report under Sub-section(1¢, @ourt may, if, on
necessary inquiry made into the matter under teeging law, any person is
found guilty, impose such punishment on that peesit considers appropriate

under Section 162.

124. Report to be submitted (1) The inspector appointed pursuant to this @drap

shall, on conclusion of the investigation, submitreport, accompanied by
his/her opinions, to the Office. The Office shalNlega copy of such report to

the applicant if any shareholder makes an appdinatd get a copy of such
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report, the office shall issue a copy thereof ta/her, by collecting the

prescribed fees.

(2) If, from any report made by the inspector un8ab-section (1), It
appears to the Office that any directors, managiirgctors, managers,
employees or any other officers of the company Hav@wingly caused any
loss or damage to the company or have defraudeateth the shareholders or
creditors or committed any other illegal acts, tHéc® shall, notwithstanding
anything contained in the prevailing laws, ordex tompany to file a lawsuit
on behalf of the company against them.

(3) Where the Office thinks that the company mafyesdurther loss or
damage if its business is left further in the hasfddirectors, managing
directors, managers, employees or any other offieéro have committed any
act as referred to in Sub-section (2), the OffiGeymgive necessary direction to
the company to suspend such directors managingetdise managers,

employees or officers and carry on its businessudjin any other means.

(4) Notwithstanding anything contained in the pravg law on
evidence, any matter contained in and any factesgad in a report submitted

by an inspector pursuant to Sub-section(1) shafldmissible as an evidence.

125. Expenses of investigation (1) The expenses incurred in an investigation

carried out by the Office pursuant to this Chapgbeall be borne by the

concerned company.

Provided, however, that if, in the course of cagyout investigation,
any director, managing director, manager or officka company appears to
committed a malice, deception, fraud or cheatinghsdirector, managing
director, manager or officer shall pay the expersesvestigation no later
than seven days of the completion of investigation.

(2) If the concerned director, managing directognager or officer
does not pay the expenses of investigation purst@anthe expenses of
investigation pursuant to the proviso to Sub-se¢lip the expenses shall be

recovered as governmental dues.
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(3) An inspector appointed pursuant to this Chapigy give suggestion

in his/her report as to the payment of expenses.
Chapter 10

Voluntary Liquidation of Company

126. Liquidation of company able to pay its debts (1) Expect in case where a

company has become insolvent in accordance withptiegailing law on
insolvency, the shareholders of the company maydafe the company either
by adopting a special resolution in the generaltingeor memorandum of

association, articles of association or consengteeaent.

(2) A company may be liquidated under this Act e tfollowing

circumstance:

(a) Ifthe company is able to pay its debts or othadrilities in
full;

(b) If there exists no situation where an application the
review of insolvency of the company is pending uritie
prevailing law on insolvency or where the comparmuid
be in any manner subject to an insolvency procegedin

under the prevailing law on insolvency;

(c)  If the directors of the company, have, after duguiry,
made a declaration in writing that the companyhie do
pay its debts and other liabilities in full andttilae debts
and liabilities to be paid on behalf of such compean be
paid up or can be fully settled in any other prgoeghin
one year from the date of the adoption of the regwl to

liquidate the company;

(d) If the written declaration made by the directorsspant to
Clause (c) was presented in the general meetirgdctd
discuss the matter of liquidation of the companysoch
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127.

declaration was made at the time of discussionshan

matter in the general meeting.

(3) A copy of the special resolution adopted wittspect to the
liquidation of a company pursuant to this Sectiod a written declaration of
directors shall be submitted to the Office in latean seven days after the date

of adoption of the resolution.

Appointment of liguidator and auditor : (1) While adopting a resolution to

liquidate a company pursuant to Section 126, thmpamy shall appoint a

liquidator.

(2) While appointing a liquidator pursuant to Sadoi®on (1), a
practitioner licensed under the prevailing law nsolvency shall be appointed
as liquidator to conduct the liquidation proceedimgnd fix remuneration

receivable by such liquidator .

(3) The company shall give information of the appmient of a
liquidator pursuant to Sub-section (2) to the (@ffico later than seven days

after the date of such appointment.

(4) After a liquidator is appointed pursuant to Sdotion (2), the
directors and officers of the company shall relieved their office and the
liquidator shall exercise all such powers with extpto the operation and
management of company as may be exercisable byirdators and officers of

the company.

(5) The service of employees of a company shalp facto, be
terminated after the liquidator commences the dmsraand management of

the company pursuant to Sub —section (4).

Provided, however, that the liquidator may retain appoint necessary

employees for his/her support and assistance.

(6) The liquidator appointed pursuant to this Secthall complete the
liquidation proceedings of the company within thezipd of time specified at

the time of his/her appointment.
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Provided, however, that in the case where thedajion proceedings
cannot be complete for any reason within the speciperiod of time, a
reasonable time limit may be extended by following same procedure as

followed in his/her appointment.

(7) While appointing a liquidator pursuant to Sezton (1), an auditor

shall also be appointed subject to provisions anathin this Act.

128. Application of prevailing law on insolvency While liquidating a company

under this Chapter, the issue of whether any pessarcreditor of a company
in liquidation shall be determined in accordancéhwhe prevailing law on

insolvency.

129. Application to be made in the event of inability of company to pay

liabilities: If, after the liquidator has commenced proceedwfggjuidation of

accompany under this Chapter, he/she is satidfiadthe company is insolvent
and is not able to pay debts required to be paitiszharge liabilities required
to be discharged in full he/she shall make an apptin to have a review of
insolvency of the company in accordance with thevgiting law on insolvency.

130. Power of liguidator too take into custody and undercontrol property of

company. After a liquidator has commenced his/her act, ltheidator shall
take into his/her custody and under his/her corligdroperty, accounts and all

records and documents of the company.

131. Powers and duties of liquidator (1) The liquidator appointed under this Act

shall, mutatis mutandis, exercise and perform all the powers and dutiesiwh
may be exercised and performed by a liquidator utitke prevailing law on

insolvency.

(2) It shall be the duty of the liquidator to detfollowing acts, without

prejudice to the generality of Sub-section (1):

(@) To prepare and submit to the office, the statds and

accounts of incomes and expenditures in the coofse
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(b)

(€)

(d)

(e)

()

liquidation in every six months after the appointinef

the liquidator;

To inform the shareholders of the company ahbibe
progress on the liquidation proceedings in every si
months after the appointment of the liquidator;

To obtain and recover all properties or ameuatuired to
be obtained and recovered on behalf of the comjaualy
repay and discharge the debts and other liabilitied| the

creditors of the company;

Following the completion of the act as refdrr® in
Clause (c) , to call the general meeting of shddsre and
present therein a proposed report and return on the
distribution of the remaining properties of the gamy to

the shareholders:;

If the shareholders holding at least seveivly fer cent of
the paid up share capital consent to the retumrefasred
to in Clause (d), to make payment of amounts to the

shareholders accordingly;

At the completion of liquidation proceedings, prepare a
report on the properties recovered, payments madbet
creditors and distributions made to the sharehs)den
behalf of the company, and submit such report,fgen
that the company has been liquated, accompaniettheoy

auditor’s report, to the Office.

132. Cancellation of registration of company (1) Upon receipt by the Office of a

report on the liquidation of a company pursuantlause (f) of Sub-section (2)

of Section 131, the Office shall strike the nametloéd company off the

company register and issue an order that the ragmt of the company has

been canceled.
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(2) After the issue of an order on the cancellaidrregistration of a
company pursuant to Sub-section (1), the Officdl gtake the name of such
company off the company register and publish ira@onal daily newspaper a

notice that such company has been dissolved.

7(3) Notwithstanding contained anything in this &gt liquidator
appointed as per Insolvency Act, 2063, shall senth¢ office regarding the

information completion of cancellation processha tancel such company.

J(4) Upon receiving the information pursuant to $elstion (3) the
office, shall keep record of cancellation such campand after such record

the company shall deemed to be cancelled.

133. Power of creditor and shareholder to_make complaint If any creditor or

shareholder of a company thinks that there is eegularity in respect of any
act or action of the liquidator, while liquidatiige company pursuant to this
Chapter, such creditor or shareholder may make raptant to the court

against such act or action within fifteen days loé¢ treceipt of information

thereof .

134. Action to be taken in cases of fraud or deceptianf a liquidator thinks that

any director, employee or shareholder of a comgms/committed a fraud or
deception against the company, the liquidator ra&g ihecessary legal action

against such person in accordance with the pragdiiw.

135. Right of secured creditors not to be affected The commencement of

liquidation proceedings of a company pursuant e @hapter shall not be
deemed to prejudice in any manner the right ofsn@ired creditors who have
lent moneys against the security of any propertthefcompany to enforce or

otherwise deal with such secured property undeptaeailing law.

" Inserted by the Some Nepal Act (Amendment) Act, 2064
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Chapter 11

Cancellation of Registration of Company

136. Power of Office _to cancel registration (1) The Office may cancel the

registration of a company in the following circunrata:

(a)

(b)

(€)

If the promoter of the company makes an application
showing a reason for the failure to commence trsiness
of the company, and accompanied by the prescribes f

for the cancellation of the registration of the @amy:

If the company is in default in submitting to thé&ic the
returns as referred to in Section 80 or fails gag fine as
referred too in Section 81 for three consecutivaricial

years; or

If based on the proofs received in the course of
administration of the company, the Office has soeable
ground to believe that the company is not carrongits

business or the company is not in operation.

(2) If it is required to cancel the registrationasfy company pursuant to

Sub-section (1), the Office shall, prior to the @alhation of registration, give a

notice, accompanied by the reason for such regmtrato the concerned

company.

(3) While sending a notice to a company pursua@ub-section (2), the

notice shall be sent to the company at its regsteffice or to any office or

such company if the address of the registered eoffit such company is not

registered with the Office or if the office of tlkempany is not located at the

address registered and to the memorandum of associaf the company if

even address of such officer is not available ¢oQiffice or is not known.

(4) A notice given pursuant to Sub-section (2) Ishiab be published in

a national daily newspaper, as per necessity.

www.lawcommission.gov.np

114



www.lawcommission.gov.np

(5) If the company fails to make an applicatione@fying the reasons
that the registration of the company should notdreceled, within two months
from the date of receipt by the company of a ngbieesuant to Sub-section (2)
or, despite the making of such application, theswea specified are not found

reasonable, the registration of such company magaheeled.

(6) If the registration of a company is canceledspant to Sub-section
(5), information thereof shall be given to the cemed directors and shall also

be published in a national daily newspaper.

(7) If the registration of a company is canceledspant to Sub-section
(5), if there exists any kind of liability of theompany, the liability of the
officer or shareholder of the company shall corgirto exist; and nothing
contained in this Section shall be deemed to barirtistituting of necessary

legal action against them to have such liabilit§ilfed.

(8) The assets, rights, benefits or liabilitiesch@ the name of the
company at the tine of cancellation of its regisbrapursuant to Sub-section (5)
shall devolve on its shareholders in the proportibtheir shareholding.

Provided, however, that the title and ownershigwy property which
has been held by the company as a trustee in &hamy other person shall to

devolve on the shareholders.

(9) If any debt to be repaid by or any liabilityo tbe
performed/discharged by the company of which regjisin has been canceled
pursuant to this Section cannot be settled fromaseets, rights, or benefits
devolved on the shareholders pursuant to Sub-se¢8h the shareholders,
directors or officers who were involved in the mgament of such company
and responsible for giving rise to the situatigireferred to in Sub-section (1)
shall personally bear such remaining loan or lighil

(10) A company of which registration is canceledrspant to this
Section shall not be allowed to carry on any bissiriey the name of the same

company.

www.lawcommission.gov.np 115



www.lawcommission.gov.np

(11) Following the cancellation of registrationasfy company pursuant
to this Section, the Office shall return to therghalders only such property, if
any, remaining after deducting therefrom the expsngcurred in the

cancellation of the registration of that company.

137. Restoration of reqgistration of company of which recstration was canceled:

(1) In the case of cancellation of the registratda company pursuant to Sub-
section (5) of Section 136, where the company ®sitareholder or creditor
makes a petition , setting out the reasons, toGbert to have the company
restored, no later than five years after the déteublication of the notice of
cancellation of registration of the company, theu@onay, if the following
circumstance, order to restore the company andreests name in the

company register:

(@) If it appears that the registration of the compamys
canceled while such company was carrying on italess;

(b) If the Court considers it to be just to restore tiaene of
the company for the proper management of the aaseks

liabilities of such company.

(2) In the event of restoration of a company bywarof an order of the
Court pursuant to Sub-section (1), the companyl $felconsidered to have

been in existence from the date of its registration

(3) In issuing an order pursuant to Sub-section {h¥ court may issue
such orders and make an order to make such arrangems it may consider
appropriate and necessary for restoring the compadyall other persons into

thestatus quo ante as if the registration of the company were notceted.

(4) Where a company is restored pursuant to Sutieeefl) and any
fine as referred to in Section 81 is to be paid,dbmpany shall be restored and
its name reentered in the company register onbr &fich fine is paid to the
Office.
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(5) Where a company of which registration has bessrceled pursuant
to Section 136 is restored pursuant to this Secsooh company shall have the
following property reverted to it:

(@) Any property received by its shareholders in sumbacity
pursuant to Sub-section (8) of Section 136 by girdfi the

cancellation of registration of the company;

(b)  Where the property as referred to in Clause (ajhaady
been sold and disposed of, the proceeds of suehasal

disposal.

Provided, however, that no property or amount
already employed in the payment of debt or liapiof a
creditor shall be returned.

Chapter 12

Protection of Shareholders

138. Power to prevent directors and officers from doingunauthorized act: (1) If,

on behalf of a company, any director or officertioé company does any act
beyond his/her jurisdiction, any shareholder ofhseompany may make a

petition to the Court to prevent such act.

Provided, however, that no petition may be madgeurthis Section in
connection with any act or action done or takemtanded to be done or taken
for the fulfillment of any liability created fromng act or action already done

or taken by the company.

(2) If, based on the report received by the Officesuant to Section 124
in respect of any company, the Office thinks tiat business of such company
could be carried on or is being carried on in sachanners to be prejudicial to
the rights and interests of any of or all sharebdof the company or any
specific class or group of its shareholders or &mt act done or intended to be
done by the company or the failure of the compangad any act required to be

done has resulted in or would result in a prejud@ehe interests of such
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139.

shareholders, the Office may make a complainttipatito the Court against

such company or its directors or officers.

(3) On receipt of a petition as referred to in Selstion (1) or (2), the
Court may inquire into the concerned company oditectors or officers and
ISssue an appropriate order.

Remedy for act done against rights and interests agthareholders (1) Based

on the ground that the business of a company isedaon or is likely to be
carried on in such a manner as to be prejudicidhéorights and interests of
any shareholder of the company or that any act dom@tended to be done on
behalf of the company or the failure of the comp#tmylo any act required to
be done has resulted in or would result in a pregutb the rights and interests
of any shareholder, such shareholder may make gleoti petition to the

Court for an appropriate order.

(2) A shareholder who makes a petition pursuai@uo-section (1) shall
prove that the director, managing director, managerany officer who
manages and controls the company has done or mtieendo any act with
ulterior motive or made or intends to make unduscrdnination, in
contravention of the memorandum of associationrbocles of association or

consensus agreement.

(3) On receipt of a petition as referred to in Seltion (1), the court
may if, upon inquiring into the concerned compadyector or officer, the
claim set forth in the petition appears to havesoeable, issue such order in

the name of the company as it thinks appropriat@rfoviding remedy thereto.

(4) In issuing an order pursuant to Sub-section (@twithstanding
anything contained in the memorandum of associatoticles of association
or consensus agreement, the Court may, withoutigheg to the generality of

the said Sub-section, also issue the following grdamely:

(@) Preventing the act and action done and taken dgdirs

rights and interests of any or all shareholdersadying
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(b)

(€)

(d)

(e)

(f)
(9)

(h)

www.lawcommission.gov.np

of the business of the company in the future inua d

manner;

Preventing any act and action being done and taken
requiring to do any act not done or intended ndid¢aone
by the company;

Requiring to institute, on behalf of the companycavil
case against any one, in pursuance of a directi@m dpy

the court;

Requiring to buy back the shares of any sharehalder
accordance with the procedures set forth in this Ag
reducing the capital of the company, and to retima
amount of such shares;

In the event of any loss and damage being suffared
shareholder from a discrimination made against hem/h
requiring the company or the person making such
discrimination to pay compensation to the sharehdiae
the same;

Liquidating the company;

Requiring the company itself or any other sharekolf
the company to purchase the shares held in the wame
any shareholder;

Recovering the loss and damage caused to the congpan
its shareholders from the director or officer whash

caused such loss and damage;

Where the company is to buy back its own shareajrig
an order to reduce the share capital of such coynparif
the share capital of such company were reduced by i
adopting a special resolution on reduction of sltastal;

where the memorandum and articles of associatiothef
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company is to be amended by virtue of such ordsuing
other appropriate order also to make necessary dment

thereto.

(5) Notwithstanding anything contained in Sub-satt(1) or (2), the
remedy available to a person who suffers any lossamage because of the
fact that a company or its director or any persasponsible for the
management or control of the company or its em@dyas failed to do any act
required to be done or done any act required nbetdone or otherwise done a
discriminatory treatment shall not be deemed tarbidd to this Section only;
and such person may institute an action, whethdivigually or jointly, on
behalf of him/herself or other shareholder, as w&ll have any remedy

available under other prevailing law.

(6) Where a collective remedy is demanded purstta8ub-section (5),
the court may issue appropriate order with or withmaking necessary inquiry

into some or all shareholders of that class.

(7) Notwithstanding anything contained elsewherthia Act, where the
court has issued an order in a manner that the aoynphall not make any
amendment to its memorandum of association orlestf association or shall
make an amendment to any specific matter for tbéeeption of the rights and
interests of any or all shareholders, in such a,aas amendment shall be made
to the memorandum of association or articles od@aton without obtaining

prior approval of the Court.

(8) It a company makes any amendment to its mencanan of
association or articles of association by or pursia an order of the Court
under Sub-section (7), such amendments shall baatbéo be an amendment

adopted by a special resolution in the general imgetf the company.

(9) The Office shall make entry of the followingders issued by the

court pursuant to this Section in the company tegis

(@) An order issued for the reduction of share capitab

company;
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140.

(b) An order issued requiring any amendment to the
memorandum of association or articles of associatd

the company.

(10) The provisions of this Section shall also gppl any person who
has not yet been registered as a shareholder @inpany but the shares have
already been transmitted to his/her name throughl Iprocedures as if such

person were a shareholder of the company.

Right to shareholder to institute case on behalf ofompany. (1) A company

may file in the Court a case against any direafiice or shareholders or any
person having control over the company pursuanihéoconsensus agreement

to have any rights and interests of the compangread.

(2) If the company concerned fails to instituteagec under Sub-section
(1), any share holder holding two and half peraantnore of the shares in the
paid-up capital of the company separately or jginsith two or more
shareholders holding five percent shares may, tialbef the company, file in
the Court a case against any such director oresffar the person having

control over the company or any other person.

(3) While filing a case by a shareholder pursuanStib-section (2),
he/she shall state about what sort of effort helsh® made to persuade the

company to institute the case by itself.

(4) Where a case is filed pursuant to Sub-sect®)nthe Court may
decide whether it would be appropriate to keephendase being run by the
shareholder or to get the company to take overcdse, and if it is found
appropriate to get the company to take over the,aamay order the company

to take over the case.

(5) Any case once filed pursuant to Sub-sectionof1§2) shall not be
capable of being dismissed or being compromisedpéxoecases where such
compromise contains such terms ad conditions asfigaeby the Court.
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(6) Where a case file pursuant to Sub-sections(2djudged sustaining

the claim made by the claimant shareholder, themsgs incurred by him/her

in the institution of such case and reasonableresggemade for the services of

legal practitioner shall be reimbursed by the camyp&Vhere such claim is not

sustained, such amount out of the expenses inclyethe defendant in

defending such case as the Court thinks appropsiz# be reimbursed from

the complainant shareholder.

141. Acquisition or sale of property. (1) A public company or its subsidiary

company shall, if the purchase or sale of any pigpey it results in the

following situation, give information thereof toetOffice:

(a)

(b)

If the purchase of any property results in an iaseein the
value of its property or the value of consolidapedperty
mentioned in the audited latest annual financateshent,

by more than fifteemer cent;

If the income to be earned from the property sotd o
intended to be sold exceeds by more than fifteerceet
of the consolidated income before making paymentdr
as mentioned in the audited latest books of accotitite

company.

(2) Any information to be given to the Office puasu to Sub-section (1)

shall set out the following matters; and where sonetiters are also applicable

in the case of transaction of the company, suchemsashall also be stated in

the report of board of directors:

(a)
(b)
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date of, and parties involved in, the transaction;

Details about the nature of property, and if thaiperty
includes, wholly or partly, any shares issued by ather
company, the name of company issuing such shams an
the nature of business to be carried on by thapemiyr
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(c) Value of the transaction , and other terms and itiond

of the transaction;

(d) The ground pursued for the valuation of propertijlev

buying or selling any property;

(e) In the event of sale of any property, matter whethe
proceeds of such sale is more or less than the ok
of such property as shown in the records thereof.

Chapter 13

Holding and Subsidiary Companies

142. Control over subsidiary company (1) A holding company may control its

subsidiary company as follows:

(@) By holding direct or indirect control over the faation of

the board of directors;
(b) By holding majority shares of the company.

(2) If any company becomes a subsidiary companyamy other
subsidiary company, the former company shall aésa Bubsidiary company of
the holding company controlling the later company.

(3) Despite that the shares of a company are sblescby any agent on
behalf of the holding company or its subsidiary pamy or that the right to
appoint directors of such company is exercised iy @erson nominated on
behalf of the holding company or its subsidiary pamy, the conditions

mentioned in Sub-section (1) shall be deemed te baen fulfilled.

Provided, however, that while determining a hojdsompany and a
subsidiary company, the shares possessed in tlogvilod) circumstances shall

not be recognized for this purpose:

(@) In cases where any company is entitled toctsseeiany power on
the basis of holding debentures or a trust deethenssue of

debentures or having subscribed shares;
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(b) In cases where a company lending credit hespded the

shares by way of security.

143. Documents to be enclosed(1) Any holding company shall enclose the

following documents of its subsidiary company mb@alance sheet:

(@) One copy of the annual accounts of the subsidiary
company for the immediately expired financial yead a
the report of its board of directors during thatiq

(b)  Auditor’s report;

(c) Details of the investment of the holding companythe

subsidiary company at he end of the financial year;

(d) In cases where the financial year of the holdingngany
and that of the subsidiary company are differehg t
matter of change, if any, in any manner, of thatrof the
holding company over the subsidiary company during

such different periods.

(2) The details as referred to in Clause (b) of-Settion (1) shall also
contain the net profits derived after deductingltss suffered in the concerned
financial year of the subsidiary company and thafipand loss as well which
has not been mentioned in the accounts of the coynatter it has become the
subsidiary company but which may be the concerthefshareholders of the
holding company.

(3) In cases where the board of directors of tHdihg company fails to
obtain the information as mentioned in Clause {Bub-section (1), and Sub-
section (2) due to any reason, the balance shadedfiolding company shall

contain a written report thereof.

(4) The details as referred to in Clause (c) of-Sedttion (1) shall also
show the loans borrowed against the mortgage ofimmnyovable property of
the subsidiary company or the loans borrowed foy parpose other than

discharging the existing liabilities.
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144. Prohibition on _investment in_holding company No subsidiary company;

shall purchase these shares or debentures of tdengpa@ompany or make

investment in the holding company in any other ne&nn
Chapter 14

Special Provisions relating to Private Companies

145. Consensus agreement(1l) Except as otherwise provided in this Act, the

following matters may be provided for in a consenagreement of a private

company:
(@) Management, business and transaction of the company
(b) Restriction, if any, on the transfer of shares;

(c) Power of one or more shareholders to liquidate the
company owing to any specific or incidental evemt o

voluntarily;
(d) Division or use of voting right;

(e) Terms of appointment of officers, employees , woshaf

the company,

()] Matter as to who will be the directors, officers, the
persons bearing the ultimate responsibility or tigef
executive, of the company;

(9) Mode of payment or distribution of dividends;
(h)  Matter that there shall be no board of directors;

0] Matter that , if there shall be no board of direstovho
shall perform such functions as required to bequeréd
by the board of directors under this Act;

()] If the annual general meeting is not required tohbkd,
provisions pertaining thereto;

(k)  Types of shares and the provision of shares witflerdnt
right, if any.
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(2) The consensus agreement may be amended witltathgent in

writing of all parties to the agreement.

(3) The shareholders who, after the conclusion ajressensus agreement,
have obtained the shares as follows shall be de¢émmbdve consented to the

agreement and become party thereof:

(@) where the shares have been obtained by way oftidana

or gift;

(b)  Where the shares have been obtained in any othemrana
with the knowledge of the existence of such agredraé

the time of obtaining the shares.

146. Power of shareholder to inspect books of accounfl) Any shareholder of a

private company or his/her proxy may inspect tbkéowing documents or

records related with the transactions of the complming office hours:

(@) Minute books of the general meeting and board of

directors;
(b)  Annual financial statements;
(c) Share register; and
(d)  Accounts of the company.

(2) The director or officer of a private comparhak make adequate
arrangement so that the shareholders could inspeaocuments and records

as referred to in Sub-section (1).

147. Return_of transactions (1) Any shareholder of a private company may

demand the company for a return of transactionghef company for any

financial year.

(2) The director, managing director or officer garg on the
transactions of the company shall provide a reascompanied by the certified
annual financial statement no later than fiteegsdaf the demand of return

pursuant to Sub-section (1).
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148. Holding of annual general meeting not required (1) Notwithstanding

anything contained elsewhere in this Act, where aasensus agreement
concluded between the shareholders of a privatgpanynhas a provision that
the annual general meeting of the company shallbeoheld, such private
company shall not be required to hold its annualegael meeting during the

period of such agreement.

(2) Where a consensus agreement is concluded vatbwsion that the
annual general meeting shall not be held pursuan&ub-section (1), the
company shall also make provisions on the procediimaking decision on
such matters as required to be decided by the glemaeting under this Act

and on the authority of making such decision

149. Adoption of written resolution by private company. (1) Notwithstanding

anything contained elsewhere in this Act, exceptotserwise provided in the
articles of associationany act which can be done by adopting a resmiuti
including a special resolution in the general nmgetf a private company or
by adopting a resolution in the meeting of any ipalar class of shareholders
can be done by a written resolution executed agaesi by all shareholders
representing at least seventy five percent shavke, are entitled to vote in
holding discussion on such resolution on the sarage dn which such

resolution is deemed to have been adopted.

(2) Where separate written resolutions have beeorded for any
reason for the purposes of a Sub-section (1) dnsueh documents have the
same contents, it shall not be necessary thathallebolders sign the same
document;; and despite the fact that every shadendias signed a separate
document, such document shall be valid as if onitenr resolution were
signed.

(3) Every shareholder signing a written resolutiparsuant to this
Section shall date the same; and the last datehachwhe resolution is signed
by the shareholder shall be deemed to be the datehach the resolution has

been adopted.
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(4) Any document attached to any written resolusball be deemed to

have been presented in a meeting of shareholdgmsgithe resolution.

(5) Any resolution accepted pursuant to this secsiall be recognized
for any purpose whatsoever as it were a decisiaptad by a general meeting
of a company or a meeting of any specific classhafeholders.

150. Deemed participation in_general meeting (1) Notwithstanding anything

contained elsewhere in this Act, if, except, asnilise provided in the articles
of association of a private company, any sharemadiehe company makes
communication contact with all shareholders throwghy communication

means and takes part in communication contactattier shareholders in such
a manner that the other shareholders can hearadrwiatever is spoken by
every shareholder, every shareholder who so takdsrpsuch communication
contact shall be deemed to have taken part in éinergl meeting along with
other shareholders.

(2) Notwithstanding anything contained elsewherthia Section, where
any shareholder makes a complaint/petition accormadahy the prescribed
fees , to the Office no later than three montheratie holding of a general
meeting, mentioning that he/she has not takenipdhe general meeting, the
Office shall inquire into the concerned companyd,an holding such inquiry,
where the company fails to prove that the complairsghhareholder has taken

part in such meeting, the decision made by thatingeshall not be valid.

(3) A meeting of shareholders conducted pursuarbub-section (1)
shall be deemed to have been conducted in the plaees the chairperson of
the meeting is present.

(4) The provisions of Sub-section (1), (2) or (Bpkcable to the general
meeting of a company shall also apptytatis mutandis, to the meeting of

directors or a sub-committee of directors of the gany.

(5) After the completion of the general meetingguant to Sub-section

(1), the chairperson of the meeting shall prepaireutas of the proceedings
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151.

152.

153.

and decisions conducted and taken in the meetingadly and authenticate the

same.

Special exemption companies carrying on prescribedransaction: The

Government of Nepal may, by a notification in thepldl Gazette, exempt the
private company having turnover within the presediblimit from the

provisions contained in Chapter-8.
Chapter 15

Provisions relating to Single Shareholder Companies

Single shareholder company not required to call mémqg of the board of

director and general meeting Notwithstanding anything contained elsewhere

in this Act, except as otherwise provided in th&ckes of association of a
single shareholder company, all acts and decisiegsired to be done and
made by the board of directors or general meetinp® company shall be as
decided in writing by such shareholder; and no mngebf the board of

directors or general meeting shall be requiredetadiled.

Transfer and transmission of shares of single shahelder company: (1) In

the event of death of the shareholder of a sinfgggetholder company, his/her
heir or the person acquiring the title to his/hleares shall acquire the right of
shareholder, and such heir or person shall doualh sacts inclusive of the

transfer and transmissions of shares as the sahgleeholder can do under this
Act. While making a decision to transfer and tramsshares, the person so

acquiring the title shall make such decision intiwg.

Provided, however, that if no heir to such shaldois found, the
Office shall appoint a liquidator and liquidate ttw@mpany in accordance with

the prevailing law.

(2) A person acquiring the title to shares pursuanSub-section (1)
shall give information thereof, accompanied byeékielence of such title, to the

Office no later than one month after the acquisitod such title.
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(3) On receipt of the information as referred toSuab-section (1), the
Office shall record the information by collectinget prescribed fees and give
information thereof to the person who acquirestifeeto shares.

(4) Where the number of person acquiring the talshares pursuant to
Sub-section (1) is more than one, they shall besidened to be the directors of
company for the time being, except where the oltedrs transfer the title to
only one heir, and the memorandum of associatiah aaticles of association

of the company shall be amended on that basis.

Provided, however, that where there arises a aquesif entitlement, such
matter shall be governed by a judgment of the coemieourt.

Chapter 16

Provisions relating to Foreign Companies

Registration of foreign company (1) No foreign company shall carry on any

business or transaction in the Nepal without hawangranch office of such
company registered with the office of such compeagstered with the office
pursuant to this Section or establishes such offidbout having a liaison

office registered.

Provided, however, that making investment in shameany company
established pursuant to law, lending moneys to swchpany or participating
in the operation or management of such companty) thie approval of the
competent body, shall not be deemed to be theingron of a business or

transaction for the purposes of this Chapter .

Explanation: Where any foreign company carries on any tramsador a

period of one month or more through an office dgthbd in Nepal or used
therefor or appoints any person for regular contacavails its service, such
company shall be deemed to have done a transamtiestablished an office in

Nepal for the purpose of this Chapter.

(2) A foreign company desiring to have its brandfice registered

pursuant to Sub-section (1) shall make to the ©ffian application,
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accompanied by the permission obtained from the@wed body pursuant to
the prevailing law, and the prescribed fees amsich format as prescribed, for
the registration of such company.

(3) A foreign company desiring to have its liaisoffice registered
pursuant to Sub-section (1) shall make to the ©ffian application,
accompanied by the permission, if any, requiredoéo obtained from the
concerned body pursuant to the prevailing law fog tegistration of such
office, and the prescribed fees and in such foramtprescribed, for the
registration of such company.

Explanation: where any foreign company is selected by any &emi body
pursuant to the prevailing law o r enters into cacttwith any competent body,
for any business in Nepal, the making of such ¢elecentering into such
contract shall, for the purposes of Sub-sectionsaftl (2) , be deemed to be
the permission given by the concerned body.

(4) On receipt of an application made for the regtgon of a foreign
company pursuant to Sub-section (2) or (3), thec®fshall make necessary
inquiry, register such company and give the regjigin certificate, as
prescribed, no later than thirty days after the imglof the application for
carrying on a business or transaction in or esinlg a liaison office in the

Nepal.

(5) Where a foreign company cannot be registeredsyamt to an
application made under Sub-section (2) or (3),Qfffece shall give information
thereof, setting out the reasons for the sameydaconcerned applicant within
thirty days.

(6) A foreign company registered pursuant to Sutise (4) may open
its branch office and carry on the concerned bgsime transaction in or open

its liaison office in the Nepal.

Provided, however, that a foreign company regestexs a liaison office

shall not be entitled to do any income earningvéigtin Nepal.
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(7) Where the name of a foreign company makingiegpbn pursuant
to Sub-section (2) or (3) or the objective to belemented by such company
Is of such a nature that it cannot be registereadyaunt to this Act, such foreign

company shall not be registered in Nepal.

(8) A foreign company registered pursuant to Sudtize (4) shall be
deemed to have been registered to carry on onlgdh®e type of business or
transaction as is being carried on by it in thentpuwhere its registered office

is situated or it has been incorporated.

(9) A foreign company registered pursuant to thesti®n shall put its
name board in the place of its business in a macorespicuous to all,, and the
name of country where the company has been egtalliand the registration
number of the company registered in Nepal shaltlbarly mentioned in such

board and bills, receipts , invoices, etc or leftead to be used by the company.

(10) The office shall maintain a separate regigierthe registration of
foreign companies registered pursuant to this 8ecind make arrangements
for the inspection of such register by the genptdilic and for getting a copy

thereof by paying the prescribed fees.

(11) Notwithstanding anything contained elsewhemethis Act, a
foreign company registered pursuant to this Secsioall not issue shares or

debentures within the Nepal.

(12) Notwithstanding anything contained elsewhamethis Act , a
foreign company which is carrying on a businessransaction or which has
established its liaison office in the Nepal withbaving been registered at the
time of commencement of this Act shall get it registd with the Office
pursuant to this Act no later than six months afierdate of commencement of
this Act.

Submission _of documents by foreign companiegl) A foreign company

which makes an application for its registrationfar the establishment of its
liaison office pursuant to Section 154 shall submmithe Office the following

details, along with the application:

www.lawcommission.gov.np 132



www.lawcommission.gov.np

(a)

(b)

(€)

(d)

(e)

(f)

(9)

(h)

www.lawcommission.gov.np

Permission obtained by the foreign company from the
competent authority to carry on its business andaation
in Nepal;

Copies of the charter, certificate of incorporation
memorandum of association, articles of assoaaticthe

company, and Nepalese translation thereof;

Full name, address of the registered office andcjpal
place of business of the company, date of incotmoraf
the company, description of the paid up capital awagbr
objectives of such company;

Names, addresses of directors, manage, company
secretaries or main officers of the company and

description of their citizenship;

Name and address of the person residing or stayitige
Nepal ,who is authorized by the company to recaweits
behalf, any summons, notice etc. issued in the rartiee

company;

Full address of the principal place where the campa
carries on its transaction or business in Nepal @nithe

office of the company situated in that place;

Where the company is to carry on any transaction or
business in the State of Nepal, details of the qseg

investment and transaction;

Where the company is to commence its transaction in

Nepal, the proposed date thereof;

A declaration made by a director of the company or
his/her representative, on behalf of the compamgt the
matters contained in the returns submitted by tmpany

are true and correct;
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() Power of attorney as referred to in Section 157.

(2) Where any amendment or alteration is made ta tne contents of
any document submitted by any foreign company @nsto Sub-section (1), a
notice, accompanied by the details of such amentmealteration, shall be
given to the Office no later than thirty five days.

(3) While submitting any such documents issuedidetslepal or copies
thereof as required to be submitted pursuant teseakion (1), they have to be
certified pursuant to the law of the country of ist@tion of the foreign

company.

156. Books of account, audit and annual report of foreig company. (1) Every

foreign company registered pursuant to Section 44l prepare an annual
financial statement, along with the balance sheétpaofit and loss account, in
such a manner as to reflect the real situatiortisofransaction in Nepal, get it
audited and submit the same to the Office no ltitan six months after the
expiration of a financial year as if such compargrava company incorporated
under this Act.

(2) Every foreign company shall submit to the Gifia copy of the
annual financial statement, audit report and repodrtboard of directors
prepared for every financial year pursuant to tae bf the country where its
registered office is situated no later than threamtims after such statement and
reports have been finally prepared.

(3) The annual financial statement to be prepayed toreign company
pursuant to Sub-section (1) shall include the feitay details:

(a) Statements prepared in a manner to show classityiag
particulars of the fixed, running and other projsrheld

in the name of the foreign company within Nepal;

(b) clear details of cash held in the name of the @prei
company with a bank and financial institution siagain

Nepal,
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(c) Clear details of cash held in the name of the @prei
company with a bank and financial institution siagain
Nepal,

(d) Total amount of loans and liabilities, if any, daad
payable by the foreign company to any person wha is
resident of Nepal or a Nepalese company registeneier
this Act.

(4) Where any report and statement required to uiemsted to the
Office pursuant to Sub-section (2), and any documequired to be attached
therewith, are in a language other than the Negakinglish language, a copy
of authentic translation of such document into lepali or English language

shall also be attached therewith.

(5) A foreign company which has got its liaisoniadf registered in
Nepal pursuant to Section 154 shall get certifigdui auditor the statements of
salary, allowance and amounts paid to the employe@ssultants or liaison
persons serving in such office, statements of demlucf tax from such
payment pursuant to the prevailing law, paymemneatal and expenses for the
operation of such office and statements of dedoatictax from such payment
pursuant to the prevailing law, and submit the storthie Office no later than

three months after the expiration of a financiarye

157. Power of attorney: (1) A foreign company to be registered pursuargeotion

154 shall submit office copy of a power of attorrexecuted in the specified
format in accordance with the legal requirementshaf country where the
company has been incorporated or its registereteofs situated, hereby
appointing a person residing in Nepal as its aigkdrrepresentative for the
purposes of the service of any summons or noticgutrorizing such person
to receive any other lawful notices on a lawsuilegal action instituted on
behalf or legal against the company .

(2) A power of attorney executed pursuant to Sudtise (1) shall state,
inter alias that where any summons or notice on a lawsuittitet on behalf
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of or against the company or other legal noticdeBvered to the authorized

representative, it shall be binding on the companyny purpose whatsoever.

Cancellation _of registration_and liguidation of a foreign_company (1)

Where a foreign company registered pursuant toiebd wishes to close
down the transaction which it is carrying on in Hepnd get its registration
canceled or where the competent authority, actmggcordance with the
prevailing law, prohibits such company from cargyion the transaction or
business within Nepal, such company shall makepghcation, accompanied
by the prescribed fees, o the Office for the cdatieh of its registration.

(2) A foreign company which makes an applicatiamspant to Sub-
section (1) shall also submit, along with the aggtion, an evidence and proof
confirming that there is no liability due and pal@aby such company too any

person, organization or governmental or non-govertal body in Nepal.

(3) In order to inquire whether the evidence anabpas referred to in
Sub-section (2) are true or not, the Office shalbligh at least twice in a
national daily newspaper a notice inviting a claaocompanied by evidence,
on any liability, if any due and payable by the pamy to any one, within a

period of twenty one days.

(4) Where any person makes a claim in pursuancehef notice
published pursuant to Sub-section (3), the conceooenpany shall submit to
the Office evidence or proof showing the settlenwguch claim. Where the
claim made against such company pursuant to Sulpsdd) cannot be settled
from the assets of such company situated in Nesp@lh company shall settle
the same from its assets situated outside Nepal.

(5) Where no claim is made by any one within tiheetiimit as referred
to in Sub-section (3) or a proof is submitted shmgathan the claim made has
been settled pursuant to Sub-section (4), the ©#igall strike the name of
such company off the foreign company register amd ipformation thereof to

the concerned company.
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(6) Where an insolvency process is initiated inpees of a foreign
company, which has been registered in Nepal putsteanhis Chapter, in
accordance with the law of any country out of thewuntries where such
company has been carrying on its transaction, épessentative authorized by
such foreign company pursuant to Section 157 gralinptly give a notice in
writing thereof to the Office, and he/she shalloapiblish such notice in a
national daily newspaper to be published from Némathe information of the

general public.

Provided, however, that where an order for the celation of
registration of such company has already been dsssiech foreign company

shall close its transaction or business in Nepal.

(7) Where any foreign company closes its transactiw business
pursuant to the proviso to Sub-section (6) , thevaating law on insolvency
shall govern the transaction or business carriecbyprsuch company in the

State of Nepal .
Chapter- 17

Proceeding of Lawsuits and Punishments

Complaints and proceedings relating to cases undéhnis Act: (1) In respect

of any matter under this Act, a case may be filed proceedings taken only
with a complaint made by the Office or the directofficer, shareholder or

member or creditor of a company or any other carekperson.

(2) Except in cases where jurisdiction is expregslgn to the Office on
any matter under this Act, the Court shall have @ote hear and settle the
cases on offenses punishable under this Act, tteesnan which a complaint
or application can be made to the Court as mentionevarious Sections of

this Act and matters of compensation for amountointroversy.

(3) In hearing and settling cases under this Awt, Court shall follow

the procedures as referred to in the Summary Proeettt, 2028 (1972).

www.lawcommission.gov.np 137



www.lawcommission.gov.np

160.

(4) An appeal against any decision or order madssoied by the Office

of Court under Sub-section (2) may be made to thertCas specified by the

Government of Nepal with the consent of the Supr@amert, within thirty-five

days.

(5) Notwithstanding anything contained in Sub-s&atf2), pending the

specification of the Court by the Government of aldpy a notification in the

Nepal Gazette for hearing cases, suits and takingr @actions pursuant to this

Act, the Company Board formed pursuant to Secti6811 shall assume the

jurisdiction of the concerned Court.

Punishment with fine not exceeding fifty thousand wpees or with

imprisonment for a term not exceeding two years orwith both: The

following person who commits the following offenskeall be punished with a

fine from twenty thousand rupees to fifty thousamgpees or with

imprisonment for a term not exceeding two yearaithh both punishments:

(a)

(b)

(c)

(d)

Where any director or officer of a company has eduany loss or
damage to the company or any person by mentiomgdadse matter in
any document of the Company, withala fide intention or malicious

recklessness, such director or employee;

Where any director or officer of a company failgwaintain, or cause to
be maintained, hides or conceals or damage sucksbmoaccount or
accounts as required to be maintained pursuahtsd@ctt, such person;

Where the auditor of a company states a falseemiatthis/her report in
the course of carrying out his/her duty or omitgassary comments
while making audit, withmala fide intention or malicious recklessness,

such auditor;

Where, a liquidator does not convene the metingeditors, or makes
payment of loans or liabilities contrary to the eraf priority or fails to
maintain such books of account and accounts asiregquo be
maintained under this Act or fails to take overfrstoooks of accounts

and documents as required to be taken over, ortanasfalse accounts,

www.lawcommission.gov.np 138



www.lawcommission.gov.np

or fails to submit any report required to be subeditor fails to hand
over cash, goods in-kind or books to be handed bydrim/her on the
termination of his/her assignment, with ulteriootige, recklessness or

mala fide intention, such liquidator;

() Where any director or officer or employee fails hand over the
documents, accounts, cash goods in —kind in thigrgeh on the
termination of his/her office or on receipt of ader to liquidate the
company, to the successor or where the succesksotofdake over them
pursuant to this Act, such director, officer andp&yee who do not

hand over or take over them;

() Any director or officer who issues the prospecttia company prior to
its being registered with the Office who gives daldetails in the

prospectus;

(g) Where any act is done beyond the jurisdiction efbloard of directors
or beyond the scope of work of the company, angatlar or officer who
does or orders to do such act;

(h)  Any shareholder who does not provide any returmrsyant to this Act

or gives false returns;

0] Any director or officer or employee who misapprapes or embezzles
cash or goods in-kind of the company or uses tkh oa goods in-kind
of the company for his/her personal use without @peroval of the
board of directors or the general meeting or dosssettle advances
according to the rules of the company or does bateaby any order

iIssued by the Office or fails to submit any retuohghe company;

()] Where any director or officer who has the dutyitee@ny statements or
information to the company, Office, Court or otledy pursuant to this

Act fails to give such statements of informatiouncts director or officer;
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(k)

0

(m)

(n)

(0)

(p)

(@)

(n)

(s)

(t)
(u)

An auditor who knowingly carries out auditing ofethconcerned
company even after that he/she is not qualifiedaioy out auditing of
any company;

An director or officer who exercises the powers cartferred to him/her
or acts beyond the authority conferred to him/her;

An director or officer who maintains account in tanention of this
Act;

Any director of officer who fails to provide suchkteacts of financial
statement, annual financial statement or reportrexgpiired to be

provided to the shareholders pursuant to this Act;

Any director or substantial shareholder or compahy receive or give
any loan facility or remuneration from the companya manner to be

contrary to the provisions contained in this Act;

An company, officer, employee or any other persdrowin seeking
approval of the Court to reduce the share capftdi® company, lies or
hides the name of any creditor or gives false states as to the loans

borrowed by the company;

An private company which sells shares or debentaresntravention of

this Act, directors and shareholders of such comyppan

An foreign company which carries on business ondaation in Nepal
in contravention of this Act, directors, employemsrepresentatives of

such company;

A debenture trustee who acts contrary to the istesé the holders of
debenture, directors or officers of such trustee;

A person who acts contrary to Sub-section (7) atiSe 26;

An director or officer who fails to do any act réga to be done

pursuant to Section 60;
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(v)  An person who carries on transaction by using tleedw'company”

without getting a company registered pursuant i®Alat;

(w)  An company, director or officer who fails to prosidhe information or

notice as referred to in Section 141 or Section 175

(xX)  An shareholder of a company who does not proviaé soformation as
demanded pursuant to Section 47 or the companggtdir and officer
who does not submit to the Office the informati@caived from the

shareholder pursuant to that Section;
(y)  Andirector or officer who acts contrary to Sectiib;

(z) The managing director, director or officer of a gmy who fails to
provide the address of registered office of the mamy despite the
iIssuance of written order by the Office at varitinges or giving of such
notice through communication media, where such rsseiavas not

possible;

(z1) A company, director, substantial shareholdad officer who acts
contrary to Section 50.

161. Punishment with fine not exceeding fifty thousand wpees The following

person who commits the following offense shall baiglved with a fine from

ten thousand rupees to fifty thousand rupees:

(@) Where any shares are allotted in contraventiomefprovisions of this

Act, the officer or person who makes such allotment

(b)  Where a company purchases, out of the companyisatap stock, its
own shares or the shares of its holding companyrapnto this Act or
makes investment in contravention this Act, evemedador of that

company;

(¢) In the event of failure to show or provide the b®akaccount to the
auditor as and when so required, the officer os@emwho has the duty

to do so or provide the same;

(d)  An auditor who does not present a report as spddifi the Act;

www.lawcommission.gov.np 141



www.lawcommission.gov.np

(e) An director, manager and officer who does not makaengements as

referred to in Sub-section(3) of Section; 172;

()] An director and officer who violates the provisiook Section 146 or
147 or who does not maintain such records bookstarns as required
to be maintained pursuant to this Act;

(90 An company, director, auditor, officer and employeko violate the
provision contained in Chapter-18 or who fail tdfifluthe duty and

obligations specified in that Chapter;

(h) In the event of failure to call the general meetarga meeting of the
board of directors required to be called pursuarthis Act or failure to
send a notice of the general meeting or a meetinth® board of
directors or failure to prepare the documents tonbade available to the
shareholders before the holding or the general mgeair failure to
present in the general meeting such documents @sired to be
presented, the director, officer or person who thasduty to maintain
or do such act or to call the meeting or to seruth suotice;

(1) An officer who sets down any false deed or contémtocument stating
that any matter which was neither done or happémédhve been done
or happened andceversa in the minutes as referred to in Sub-section(1)
of Section 75 and Sub-section (7) of Section 98umh other return or
report as required to be prepared an submitteldegt@a@mpany or Officer
in such notice or information as required to bevjgled pursuant to this
Act;

()] In the event that an declaration made by the dirsgbursuant to Sub-
section(2) of Section 136 is held to be false, divector who makes
such false statement;

(k)  An person who does false or wrong translation gf @ed or document
required to be submitted by a foreign company &Glffice pursuant to

this Act or any person who certifies the same.
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162.

163.

164.

Punishment with fine not exceeding twenty thousandupees Except in

matters contained in Sections 160 and 161, thet@oay impose a fine of five
thousand rupees to twenty thousand rupees on amypawy or every
concerned director, managing director, manger, @myp secretary or
employee of the company who fails to perform anywaach he/she is required
to perform under this Act or commits any act prdkeib by this Act, or fails to
perform his/her duty, or performs even any perrlssact upon the expiry of
the time-limit or without following the proceduresr fails to give such
information to the Office as required to be givenfails to submit such returns

to the Office as required to be submitted.

Realization of amount of losslf a director, officer of an company or a person

causes any loss or damage to the company or shdeetw creditor or any
other person by committing an offense punishabldeunthis Act or by
violating any provision contains in this Act or theemorandum of association
or articles of association or consensus agreentéet,aggrieved company,
shareholder, creditor or any person shall be edtitb have realized the amount
of such loss or damage. He /She shall personally the amount of such loss

or damage.
Chapter 18

Audit Committee

Audit Committee: (1) A listed capital with paid up capital of ttyirmillion

rupees or more or a company which is fully or pamiwned by the
Government of Nepal shall form an audit committedarrthe Chairpersonship
of a director who is not involved in the day-to ydgperations of the company

and consisting of a least three members .

(2) A person who is a close relative of the chiefautive of a company
shall not be eligible to be a member of the audihittee formed pursuant to
Sub-section (1).

(3) At least one member of the audit committee shalan experienced

person having obtained professional certificate ameounting or a person
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165.

having gained experience in accounting and findanbed after having
obtained at least bachelor's degree in accountmn@yce, management,

finance or economics.

(4) The report of board of directors required to frepared by a
company shall set out a short description of thavides of the audit
committee, working policies adopted by the boardigdctors to implement the
suggestions, if any, given by the audit committae,dllowances or facilities ,if
any, received by the members or the audit commaisk the names of the

members of audit committee.

(5) The audit committee may, for inquiring into amgatter, notify the
managing director of the company, chief executiveh@ company or other
director, auditor, internal auditor and accounteficimvolved in the day-to-day
operations of the company to attend its meeting; iashall be their duty to be
present in the meeting of that committee if theysaraotified.

(6) The board of directors shall implement the sstigns given by the
audit committee in respect of the accounts and di@hnmanagement the
company; and where any suggestion cannot be implede the board of

directors shall also mention the reasons for tingesa its report.

(7) A company shall arrange for such means anduress as may be
adequate for the fulfillment of responsibilities the audit committee; and the

audit committee may fix its internal rules of prdaees on its own.

(8) The chairperson of the audit committee shaltesent in the annual
general meeting of the company.

(9) The audit committee shall meetpEes necessity.

Functions, duties and powers of audit committeeThe functions, duties and

powers of the audit committee formed pursuant tb-&action (1) of Section

164 shall be as follows:

(@) To review the accounts and financial statementshefcompany and

ascertain the truth of the facts mentioned urchs statements;
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166.

(b)

(€)
(d)

(e)

(f)

(9)

(h)

(i)

To review the internal financial control system dhd risk management

system of the company;
To supervise and review the internal auditing #@gtier the company;

To recommend the names of potential auditors fer&ppointment of
the auditor of the company, fix the remuneratiord aerms and
conditions of appointment of the auditor and presbe same in the

general meeting for the ratification thereof;

To review and supervise as to whether the auditahe company has
observed such conduct, standards and directivesrrdieted by the
competent body pursuant to the prevailing law aguired to be

observed in the course of doing auditing work;

Based on the conduct, standard and directives mgted by the
competent body pursuant to the prevailing law,aiontilate the polices
required to be observed by the company in respettieoappointment

and selection of the auditor;

To prepare the accounts related policy of the cowp@Eand enforce, or

cause to be enforced, the same;

Where any regulator body has provided for the |oexgn audit report to
be set out in the audit report o f the companyamply with the terms

required to prepare such report;

To perform such other terms as prescribed by tladoof directors in

respect of the accounts, financial management adid @ the company.
Chapter- 19

Provisions relating to Companies Not Distributing Rofits

Establishment of company not distributing profits: (1) Notwithstanding

anything contained elsewhere in this Act, any camypaay be incorporated to

develop and promote any profession or occupatioto @rotect the collective

rights and interests of the persons engaged in spegific profession or

occupation or to carry on any enterprise for thtaiament of any scientific,
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academic, social, benevolent or public utility welfare objective on the

condition of not distributing dividends.

(2) Any person or trustee of a public trust regestie pursuant to the
prevailing law or any other corporate body incogted pursuant to the
prevailing law who wishes to register a company tfte attainment or the
objective mentioned din Sub-section(1) may makeygplication to the Office

pursuant to Section 4.

(3) The number of promoters promoting a companysyamt to sub-
section (1) shall be atleast five; and afee incorporation such company,

it may have any number of its members, with a mim of five members.

(4) The membership of a company incorporated putsioaSub-section
(1) shall not be transferable in any manner. Tleenbership of any person or
body shallipso facto be terminated in the event of death, cancellabbn
registration or dissolution of such member or amalgtion of such member

with another body or company.

(5) Except with the prior approval of the Officeg@mpany incorporated
pursuant to Sub-section (1) shall not add word$é Saompany”, "limited" or

"private limited" at the end of its name.

(6) A company registered pursuant to Sub-section sfiall obtain
approval of the Office to expand its branch.

167. Special provisions relating to company not _distribting profits: (1)

Notwithstanding anything contained in this Act dretprevailing law, the
following matters of a company incorporated pursuanSection 166 shall be

as follows:

(@) There shall not be required share capital to ino@e a
company not distributing profits.

Provided, however, that the company may receive

membership fees from its members and receive any
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(b)

(€)

(d)

(e)

()

(9)

(h)

www.lawcommission.gov.np

donation, gift pursuant to law for the accomplishinef

its objectives.

No member of the company shall be liable for thbtsle
and liabilities of the company except in the cabere any
member accepts such liability in writing the liatlyilof the
company, with specification of the limit of suclability;
his/her liability shall be limited to the extenttbt limit.

All the provisions of this Act as applicable to th&ted
company, other than those provisions which may be
applicable only to the company with share capsakll
also apply to the company, its director, officerd&or and

employee.

The company shall not distribute dividend, bonusaoy
other amount, from the profits earned by it, tonismbers
or employees; and the profits earned by the comghal}
be used to increase the capital of the companymothie

attainment of its objectives.

The company shall obtain prior approval oé @ffice

to change objectives.

Any company not distributing profits shall not benged

with any company distributing profits.

The members of a company incorporated under this
Chapter shall elect the directors from amongst Hetves
in such number as fixed in the articles of assaaton

the basis of one member one vote.

The meeting allowance, salary, facility receivabiethe
officers or a company incorporated under this Caaahd
the incorporation and operational expenses of tmepany

shall not exceed the amount as specified by the&)fand
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iIn so specifying expenses, the Office shall hagard to

the capital situation and profits of such company.

0] In the event of liquidation of or cancellation efrstration
of a company incorporated under this Chapter ,dseta
of the company, if any , remaining after the setdat of
the debts and liabilities of the company shall baldwith
as per the provision, if any, contained in its articles of
association, and failing such provision, such asséall
devolve on the Government of Nepal .

Provided, however, that such assets shall, in ng, wa
devolve on any body or company where a promoter or
member of such company or his/her close relativelase

relative of such relative is a promoter or member.

(2) In the event of violation of any provision caimted in Sub-section
(1), the Office may cancel the registration of g@mpany committing such

violation.

Provided, however, that the company shall be pdexli with an

opportunity to defend itself, prior to such canagtin of registration.

(3) A person who is not satisfied with a decisiom @ancellation of
registration made by the Office pursuant to Suliisec(2) may file a
complaint in the Court within thirty five days aftine receipt of information of

such decision.

(4) While canceling the registration pursuant td-Saection (2), the
Office shall appoint a liquidator and an auditorcommplete the liquidation
proceedings of such company, specifying the pefawdcompletion of such

liquidation proceedings.

(5) The liquidator and auditor appointed pursuantSub-section (4)
shall discharge their functions in accordance g provisions contained in

this Act and the prevailing law.
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Chapter- 20

Interim Provisions relating to Company Advisory Boad and Company Board

168.

169.

Formation of Company Advisory Board: (1) The Government of Nepal shall,

by a notification published in the Nepal Gazetanf a Company Advisory

Board comprising a maximum of nine members comgisbif one person from

each of the fields of law, accounting professi@x, administration, commerce
or trade administration, from amongst those who lduee at least master’s
degree in the respective fields and gained exgeediter having served for at
least seven years in such fields in the governraedtprivate sectors, as well
as a representative of the Federation of Nepdlésanber of Commerce and
Industries, so as to study the practical probleomircg across in the field of
implementation of this Act and prevailing law réhgt to company

administration and give advice, as required, to @mernment of Nepal on
timely reforms to be made in the prevailing compan@v and reforms in the
company administration. The Registrar shall be rtieanber secretary of the

Company Advisory Board.

(2) While forming the Company Advisory Board punsui@ sub —
section (1), the notification shall designate ame @f the members of the
Board also to act as its chairperson.

(3) The Company Advisory Board shall submit to tbencerned
Ministry of the Government of Nepal, an annual repm the activities carried

out by it pursuant to Sub-section (1).

(4) The concerned Ministry shall publish the repmarbmitted pursuant
to Sub-section (3) and make arrangement so thaetheral public can obtain a

copy of such report at a reasonable price.

Provisions relating to Company Board (1) Pending the designation of a

court by the Government of Nepal pursuant to tlevigions contained in this
Act, the Government of Nepal shall, by a notifioatipublished in the Nepal
Gazette, form a three—-member Company Board, corgiste Chairperson and

member, as follows:

www.lawcommission.gov.np 149



www.lawcommission.gov.np

(a)

(b)

(€)

A person who is a District Judge or who has
already been a District Judge or who is qualified
for appointment as District Judge, with each
such person, having done bachelor degree In
law and gained experience in commercial law

-Chairperson

A person who, after being registered as an
advocate pursuant to the prevailing law, has
done legal practice in the field of commercial
law for a least ten years or who has served in
the post of Gazetted Class Two of Nepal
Judicial Service for at least four years -Member

A person who has done bachelor degree in
management, commerce or accounting and
worked in the field of company management,
tax administration or accounting for at least ten
years or an accounting professional who has
obtained a professional certificate In

accounting and gained at least five years of

experience in accounting profession -Member

(2) Notwithstanding anything contained in Claus®s, (b), (c), or (d) of

Sub-section (1), the Government of Nepal may, mp#fication published in

the Nepal Gazette , designate any member, outh®f members of the

Company Advisory Board formed pursuant to Sectid8,1who has the

gualification as mentioned in the said Clause®) tdsact as the Chairperson or

a member of the Company Board to be formed putgoahis Section.

(3) The Board formed pursuant to Sub-section (1j29rshall exercise

the jurisdiction conferred to the Court pursuaritiis Act.
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(4) The company Board formed pursuant to Sub-sedtid or (2) shall,

while hearing and settling the cases pursuant to-sgation (3) ,exercise its

jurisdiction as follows:

(a)

(b)

(€)

(d)

(e)

www.lawcommission.gov.np

Three members shall jointly exercise their jurisdic.

Provided, however, that, where the Chairperson and
another one member are present, the case may b& hea
and settled, and where other two members except the

Chairperson are present, the case may be heard.

In the event of the presence of all the three mesplike
unanimous opinion of all the three members or the
majority opinion of two members shall be deemeddo
the decision of the Company Board.

In the event of the presence of two members onhgres
the two members have the same opinion, that opshaiti

be the decision of the Company Board.

In the event of the presence of two members, wherg
lack unanimity in opinion, the opinion of the Chparson,
where the Chairperson as well is present, and wtiere
other members except the Chairperson are predest, t
opinion of the senior member shall prevail in thatters

of proceedings; and in the case of judgment ot finder,

it shall be submitted to the member who was abserier

on the opinion supported by him/her shall be deetodz

the decision of the Company Board.

Where all the three members are present and eacla ha
different opinion or where majority cannot be ebthled
even after making submission to the member who was
absent earlier pursuant to Clause (d), the opimibthe

Chairperson shall prevail in the case of proceegjiagd
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in the case of the judgment or final order, a exiee shall

be made to the Court hearing appeal.

(5) The Company Board may, considering the worklobdases, locate
itself in any other place in Nepal for any speqgiferiod and hear and settle the
cases.

(6) The Company Board shall follow the procedurferred to in the
Summary Procedure Act, 2028 (1972) while hearingsattling the cases.

(7) A party who is not satisfied with a decisiondeaaby the Company
Board on any case pursuant to this Section may nsakeappeal to the
concerned Appellate Court within thirty five daylsea the date of the receipt

of information of such decision.

(8) The remuneration, facilities and other terms atonditions of
service of the Chairperson and member appointedesignated pursuant to
this Section shall be as prescribed.

Provided, however, that the terms and conditionsserfvice shall not be
prescribed in manner to reduce the remunerationfacitities once already
provided.

(9) Notwithstanding anything contained in Sub-gett(1), the
company board formed pursuant to the Companies 2@53 (1996) an
existing at the time of the commencement of thi$ #ttall continue to exist
pending the formation of the Company Board as redeto in this Act.

(10) The cases, and petitions related theretod fie and under
consideration of or yet to be decided by the comdamard as referred to in
Sub-section (9) at the time of commencement of Aus shall , after the
commencement of this Act, be transferred to the GomwBoard as referred to
in this Section; and such cases shall be heargettied by such Board.

170. Provisions relating to secretariat and employee ofCompany Advisory

Board and Company Board (1) The secretariat of the Company Advisory
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171.

172.

Board to be formed pursuant to Section 168 shaBituated in the Company
Register’s Office.

(2) The secretariat o the Company Board to be fdrparsuant to

Section 169 shall be situated in the Ministry afiustries.

(3) The secretariat of the Company Board shall reweh number of

employees as specified by the Government of Nepal.

Dissolution of Company Board (1) The Company Board formed pursuant to

Section 169 shallpso facto be dissolved on the date on which the Government
of Nepal designates the Court as referred to is #ut, by a Notification

published in the Nepal Gazette.

(2) On the dissolution of the Company Board pursuanSub-section
(1), the appointment of the Chairperson, membedsather employees serving
in the Board shallpso facto be terminated; and no compensation or additional
amount shall be paid to them for such terminatidrens any employee were
deputed by other offices to the Board, their degtashallipso facto be

terminated.

(3) On the dissolution of the Company Board pursian Sub-section
(1), all cases, and petitions related theretod fireand under consideration of
or yet to be decided by the Board under this Aclishe transferred to the

Court .
Chapter- 21

Miscellaneous

Record of company and use of computer(l) The records of any minute

book, shareholders or debenture holders registdexi of shareholders, books
of account, accounts etc. required to be maintained company pursuant to
this Act may be maintained either by making enttieereof in separate books
or by recording the same by any electronic commatimo device and

computer in a non-legible form or in any other mamnvithout prejudice to the

provisions contained in this section.
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(2) In case where the records of any minute bookayeholder or

debenture holder register index of shareholderkb®ad account, accounts etc.

have not been maintained by making entries themecd record book but

maintained in any other manner, the following psmams shall be applicable.

(@) Ifitis easily accessible to the place where theords of
such minute book shareholder or debenture registiex
of shareholder books of account, accounts, etc. are
maintained and where such records can be inspecsted
copes thereof can be obtained, such records slall b

deemed to have been maintained in any specifieplac

(b) The company shall make adequate arrangements ¢that n
one can destroy or alter the records as referr@u @ause
(a) and that the matters recorded therein can bki#yea

traced and inspected and copies thereof can benelita

(c) Where any matter has been so recorded that it is no
legible, the matter shall be capable of being répoed in

a legible form.

(3) Where the records of any minute book, sharemaddedebenture-
holder register, index of shareholders, books obant, accounts etc. are put in
an web site by using any electronic communicationicee or computer
pursuant to this section, arrangements shall beersadthat the date of such
preparation of documents as well as the date ofndment thereto can be

easily seen.

(4) Where a company has maintained the recordspihanute book,
register, index, books of account, accounts etmtaiaed pursuant to this Act
in a non-legible form and any law establishes thikgation of the company to
allow such records for inspection or to submit egpthereof, then it shall be
the obligation of the company to make such arramggsnthat the relevant
portions of such records can be inspected and ¢bpies thereof can be

submitted in a visible or legible form.
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173.

174.

175.

Conversion of corporation owned by government of Neal into Company:

(1) If the Government of Nepal wishes to convertpablic corporation
incorporated under the prevailing law, fully or tharowned by the
Government of Nepal, or a development board foromeder the Development
Board Act, 2013 (1956) into a company, such cotpamaor board can be

converted into a public company and incorporatedeuthis Act.

(2) Not withstanding anything contained elsewherehis Act, there
shall be no restriction on the number of promotrareholders, in the

incorporation of a company as referred to in Sutiise (1).

(3) The movable and the immovable properties of abgoration or
board as referred to in Sub-section (1) may beatatliand converted into the
share capital of the company to be incorporate rdyant to Sub-section (1),
and where such conversion is made, all assets ailities of such
corporation or board shall devolve on such compaxgept as otherwise

provided in the articles of associations.

(4) Not withstanding anything contained elsewharethis Act, the
number of directors of a company incorporated urbder section shall be as
specified in the articles of association of the pany; and no such directors
shall be required to subscribe any shares to beeodector.

(5) A company as referred to in this section mdlitseshares in bulk to

the private sector through the stock exchangerecty by negotiations.

Predecessor_to _handover charge to_successa&ny director or any other

officer or employ of a company shall, on the expifyhis/her term of office,
hand over the documents in his/her charge to tbheessor director or officer
or employ who is appointed to replace him/her tofigeen his/her functions,
within thirty days from the date of such expiry;daifi such predecessor hands

over such documents, the successor shall takeehaegeof accordingly.

Transactions between associated companie€l) Where an agreement or

arrangement is made between the following compamiesseby any company

directly or indirectly provides loan or other kindsfinancial assistance, pays
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any liability, provides guarantee or any other kiofl security to another
company or any other transactions other than amanyg business transaction
iIs done between them, it shall be deemed to berssdction between the

associated companies:
(@) Anycompany and its holding company;
(b) Any company and any subsidiary company of its hadi
company;

(c) A subsidiary company of any company and the holding

company of such company;

(d) A subsidiary company of any company and another

subsidiary company of its holding company.

(2) Where any transactions as referred to in sabose(1) is carried on ,
the associated company shall give a notice on sankactions, also setting out

a following details to its shareholders and thead@fas soon as possible:

(@) Date of transaction and the parties involved in the

transactions;

(b) Nature of transaction and where transaction such as
provision of a loan, provision of financial assrsta and
furnishing security has taken place under suclsetion,

the amount or the value thereof.

176. Restriction on transaction between companieg1l) No company shall, where

directly or indirectly, lend money to another compan excess of an amount
that is sixty percent of its paid-up capital anekfreserves or an amount to be
set by hundred percent of its free reserves, wieiedr is the higher, give
guarantee for a loan borrowed by another companyake investment in the

securities of another company in excess of theaaodunt.

(2) Provided, however, that this provision shabt apply to a
company carrying on banking or financial transagtionsurance company,

company with main objective to buy and sell se@sjtprivate company which
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177.

has not borrowed any loan from a bank or finaniriaditions, company with
objective to provide infrastructure facility, andvestment made by the holding
company in its fully owned subsidiary company, mpient by such holding
company to such subsidiary and guarantee givesubly holding company for
a loan borrowed by such subsidiary and investnmaate in right shares issued

under this Act.

(3) Subject to Sub-section(1) , a company shalhtam the details, as
prescribed, on the moneys lent by it to anotherpamy, investment made by it
in such company or guarantee given by it for a lbarrowed by such another

company.

Merger of a company (1) A public company may, by adopting a special

resolutions in its general meeting to that effdme, merged with another

company subject to Sub-section (3).

Provided, however, that, in the case of a pricatmpany it shall be as
provided in its memorandum of association, articiegssociation or consensus

agreement.

(2) A public company, upon merging into a privatenpany or a private

company, upon merging into a public company shiatig as a public company.

(3) If a resolution for merger is adopted pursuanBub-section(1),such
company shall, within thirty days , make an appiag setting out the

following matters to the Office for approval:

(@) Inthe case of a public company, a copy of thesi@tiof
the general meeting as referred to in sub- se¢fipnand
in the case of private company , copies of theateel
provisions contained in the memorandum of the
associations, articles of the associations, or e$iss

agreement authorizing the merger;

(b) Last balance sheet and auditors report of the mgrgi

company;
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(c) A copy of the letter of consent in writing, of tleeeditors

of the merging company and of the merged company;,

(d) Valuation of the movable and immovable propertiés o
and actual details of the assets and liabilities tbé

merging company;,

(e) If the merging company and merged company have made
a decision as to the creditors and employees ankenso

of the merging company, a copy of such decision;

() The scheme of arrangement concluded between the

companies for merger with each other.

(4) Where the information as referred to in Sultieec(3) is given to
the Office, it shall study the matter given infotioa and give its decision

within three months.

(5) On receipt of an approval from the Officer foerger pursuant to
Sub-section (4), all the assets and liabilitiegh& merging company shall be
deemed to have been transferred to the merged cgympa

(6) The office shall maintain separate recordshefmerging company

in the company registration book.

(7) Except as otherwise provided in the memoranadimssociation,
articles of association or consensus agreemertteotompany, a shareholder
who does not express his/her consent in writinth&unification or merger or
alteration in, or transfer of, shares of the comypamthe sale of entire assets of
the company shall be entitled to get the compaagsets valuated prior to
such unification, merger or alteration in or tramsbf shares or sale of assets
and get return of the amount in proportion to thares held by him/her from
the merging company.

(8) Notwithstanding anything contained elsewherdhis Section, the

Office shall not give approval for the merger ot@mpany if such merger
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179.

180.

181.

appears to create a monopoly or unfair trade ofistni or to be contrary to

public interest.

Power to give directive If the office receives information through anyusce

that any company, its director or officer or otleenployee has not done any
such act as required to be done pursuant to thisoA¢the memorandum of
association or articles of association or the cosige agreement, in the case of
a private company, or has committed or is going éonrit any act in
contravention of this Act or the articles of asation of the company, the
Office may ,by making or causing to be made aninmyguto the matter, give
necessary directive to the concerned companydjregstor, officer or employee
to do, or cause to be done, any act required tobe accordingly or to refrain
from doing any prohibited act; and it shall be thuty of the concerned person

to comply with such directive .

Bonus share (1) A company may, by adopting a special resotutin the
general meeting, issue bonus shares to its shaexisplout of the amount

avalilable for the distribution as dividend.

(2) Where a company is to issue bonus shares pursmeSub-section
(1), the company shall give information thereoftbh@ Office before issuing

such shares.

Act done or action taken in contravention of this At or the articles of

association _to_be void Except as otherwise provided in this Act or the

memorandum of association or articles of associatidhere any act or action
required to be done or taken under this Act orrtieenorandum of association
or articles of association has not been done oentakr any act or action
prohibited the under has been done or taken bycampany or in respect of

such company, such act or action shall be void.

Notice on business of company1) Where any notice is required to be given

pursuant to this Act, memorandum of associatiord #w@ person entitled to
such notice expresses, before or after the spediime, in writing that the
notice is not necessary, the notice shall be deembkdve been received.
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(2) If any shareholder is present in any Meetingpa@nson or by proxy,
he shall be deemed to have given up his/her ra@hed¢eive a notice required to
be given to him/her pursuant to this Act, the meandum of association or

articles of association.

Dividend: (1) Except in the following circumstance, dividersthall be

distributed to the shareholders within forty fivayd of the decision made to

provide dividend:
(@) If any law prohibits the distribution of dividend;
(b) Ifthe right to receive dividend is subject to atigpute;

(c) If, in a circumstance beyond control of the companfyor
any reason, dividend cannot be distributed withi $aid

time-limit.

(2) A company fully or partly owned by the Govewemh of Nepal may
distribute dividend only after obtain in prior appal of the Government of
Nepal; and the Government of Nepal may give necgssmective on the
matter of dividend to be distributed by such conypan

(3) In the event of failure to distribute a dividkwithin the tine limit as
referred to in Sub-section(1), the dividend skl distributed together with

the interest thereon at such rate as may be poeskcri

(4) The person whose name is maintained in thecBbéter register at
the time of declaration of a dividend or his/hegdeheir shall be entitled to

such dividend.

(5) A company shall not pay or distribute a dividem any other
manner except out of the amount of profits seteada the distribution of
dividend.

(6) Before paying or declaring a dividend out ot tprofits for any
financial year, a company shall have fully dedudtezipre operation expenses,
the amount required to be depreciated in accomlamith the accounting

standards fixed by the competent authority under phevailing law, any
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amount required to be paid or set aside out ofptledits under the prevailing

law or the amount or accumulated loss in previiesicial years.

Provided, however, that if the prevailing law regs the establishment
of a reserve or consolidated fund of any amourdrga distributing dividend,
any company which is required to comply with suegal requirement shall not

distribute divided without establishing such reseov consolidated fund.

(7) Subject to the various provisions containethis Section, the board
of directors of any company may, in the followingcamstance, distribute

interim dividend out of the profits for the prevefinancial year:

(@) where the articles of association contain a provigin the

distribution of interim dividend;

(b) where the annual financial statement for the fimgngear
out of the profits of which year interim dividensl to be
distributed has already been certified by the awudsnd
approved by the board of directors.

(8) No company shall pay or distribute any amountcash or kind,
chargeable on its funds, to its shareholders, éx@elividend approved by the

general meeting.

(9) The amount of dividend not claimed/receiveddny shareholder
even after the empery of a period of five yearerathe date of resolution
adopted by the company in its general meeting $tridute dividend shall be
credited to the investor protection fund to be ldghed under Section 183.

(20) In crediting the amount as referred to compsimgll, prior to the
expiry of the period mentioned in that Sub-sectipnplish a notice in a
national daily newspaper inviting the concernedeiteive the dividend, within

the tie limit of at least on month.

(11) A company shall credit the amount of a dividea be distributed
to its shareholders pursuant to this Act to a sgpaaccount within forty five

days after the date of approval by the general imgeind pay the amount of
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dividend out of that a account; and the companyl sled use such amount for

any other purpose.

183. Investor protection fund: (1) Where any investor does not present a claim t

have refunded the amount invested in the sharascompany even within five
years, there shall be established an investor grote fund to which such

amount shall be credited.

(2) The amount credited to the fund establishedymmt to Sub-section
(1) may be spent for the improvement in the capitatket, investment policy,
companies law or law relating to trade, businesk @ofession, training to the
employees of the Office or the company or in arheo®ctivity relating to the

company administration.

(3) The management an operation of the fund estaadi pursuant to
Sub-section (1) shall be as decided by a commitbesisting of the Registrar,
the Chairperson of the Securities Board or his/tegresentative and one
representative appointed by the Securities Boardm framongst the
organization operating the stock exchange.

(4) The Office shall maintain the records of exmsnmade out of the

fund established pursuant to Sub-section (1) and ttee fund audited.

(5) Any amount obtained from the Government of Ngpay donor
agency or any person or body may also be creddaetthe fund established

pursuant to Sub-section (1).

(6) Where any investor does not present a clainsyant to Sub-
section(1) ,prior to crediting the amount to theestor protection fund, a
notice shall be published in a national daily neays inviting the concerned

to receive such amount, within the time limit ofedst one month.

184. Office of company (1) Every company shall place a signboard comtgirts

name and address in the Nepali language outsideegiistered office in a

manner conspicuous to all.
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(2) Every company shall have the address of itsstegd office

registered with the Office within three monthstsfincorporation.

(3) A company may change the address of its regidteffice by giving

a prior notice to the Office.

(4) A company shall, after its registration, shgile information of its
contact address such as telephone, fax, emailtoetite Office; and where such
address is changed, the changed address shall de available to the Office
promptly.

(5) The Office may gradually prepare an index otiradses of the
registered offices of companies and addressedesee to in Sub-section (4)

and keep such index open for inspection by thergépeblic.

Appointment of company secretary (1) A public company with the paid —up

capital of ten million rupees or more shall appdmtthe pot of company
secretary a Nepalese citizen who has the qualdicahentioned in Sub-section
(2).

(2) A Nepalese citizen who has worked in the reldteld for at least
two years after obtaining the professional cedtlc of company secretary
issued by a native or foreign body authorized tsues the professional
certificate of company secretary pursuant to thevaling law or who has
worked in the related field or in the field of coamy management for at least
three years after doing at least bachelor degré@nnmanagement ,commerce

or economics may be appointed to the post of cognpaaretary.

Provided, however, that this provision shall ngplsigo the company secretary
who is incumbent at the time of commencement ofAlisfor three years after

the date of commencement of this Act.

(3) No director of the concerned company shall hgibée to be

appointed as the company secretary of such company.

(4) A person shall not be appointed to the postomipany secretary of

more than one company at the same time.
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Provided, however, that this provision shall notr bl@e appointing of the
company secretary of any principal company to th& pf company secretary
of the subsidiary company of such company.

(5) Where it is provided by this Act, the prevagitaw or articles of
association that any act has to be done by or glhrdalie company secretary,
and the post of company secretary remains vacanha company or any
reason the incumbent company secretary fails teswh act or shows has
inability to do such act, then any such employethe company, who has the
gualification referred to in this Act, as desigrthtey the board of directors to

do such act may perform such act in the capatitpmpany secretary.

Functions, duties and powers of company secretaryl) It shall be the duty

of the company secretary to implement, or causddoimplemented, the
decisions made by the board of directors and thergé meeting ad the matters
directed by the Office or the concerned bodies amdubmit such returns,
documents, decisions etc. as required to be sudamiity the company to the
Office or any other body pursuant to this Act loe prevailing law within the

specified period.

(2) Subject to this Act, the memorandum of assariaénd articles of
association, the company secretary shall perfoenidlowing functions:

(@) To call the meeting of the board of directors @& ¢eneral

meeting;

(b) To prepare the agenda to be discussed in the rgeatin
the board of directors or the general meeting amdl & to

the concerned directors or shareholders;

(c) To maintain the records of, authenticate and thleege of,
the decisions of the meeting of the board of dioecor

the general meeting;

(d) To send a notice of the allotment of shares andllaoa

shares pursuant to the decision of the board ettlrs;
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(e) To accurately an properly maintain, take chargeaof
authenticate, the shareholder register and therdsoof
shareholders and debenture-holders;

()] To refer the matter to the board of directors a& thief
executive to record the pledge or mortgage of, e@tute

the transferal or transmission of any shares or rtebes;

(9) In cases where a claim, petition, grievance, sugges
advice etc. has been made by any shareholder or
debenture-holder in writing ,to transmit such mattethe
board of directors or chief executive or Office ather
bodies; and to inform in writing the concerned shatder
or debenture-holder of the results of any act acitbm

done and taken in regard thereto;

(h) To perform such other functions as specified to be
performed by the company secretary under the piregai
law or such other functions as prescribed.

(3) Except as per the decision of the general mgetihe company
secretary shall not do, or cause to be done, acly aat from or through the

company as is to yield benefits to him/her.

(4) The company secretary shall observe the codeowoiduct as
prescribed.

187. Validity of agreement between shareholderq1) An agreement entered into

between the shareholders of a company in respecth®f management,
operation of the company and the use of votingtregimferred to them shall be

binding on them.

Provided, however, that if any provision of sugihegment is prejudicial
to the interest of the company or its minority geders, such provision shall

Ipso facto be invalid to the extent.
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(2) The concerned shareholder shall submit twoesopf the agreement
entered into under Sub-section (1) to the compattyiwfifteen days after the
date on which such agreement was entered into.chhgwany shall submit a
copy of the agreement so received from the shadehab the Office within

fifteen days after the receipt of the same.

188. Effect of inoperativeness of the Companies Ordinance2062(2005) With

the Companies Ordinance, 2062 (2005) being indperaunless a different

intention appears, the inoperativeness shall not:

(@) revive anything not in force or existing at the dimat

which the Ordinance became inoperative;

(b) affect the matter in operation gg&r the Ordinance or
anything duly done or any punishment suffered tinsder.

(c) affect any right, privilege, obligation or liabyit
acquired ,accrued or incurred under the Ordinance;

(d) affect any penalty, punishment or forfeiture inegrunder
the Ordinance;

(e) affect any action or remedy made or taken in rdspéc
any such right, privilege, obligation, liability,epalty or
punishment as aforesaid; and any such legal protged
remedy may be instituted, continued or enforced e
Ordinance were in force.
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